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Case 3:14-cv-01586-MO Document 219 Filed 04/18/16 Page 1 of 12

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
PORTLAND DIVISION
ROBERT M. LYDEN,
No. 3:14-cv-01586-MO
Plaintiff,

OPINION AND ORDER
V.

adidas AMERICA, INC., a Delaware
corporationadidas AG,a German entity,
adidas INTERNATIONAL MARKETING
B.V., a Dutch entity,THE FINISH LINE
INC., an Indiana corporatioisOOT LOCKER,
INC., a New York corporation, andICK’S
SPORTING GOODS, INC.,a Delaware
corporation,
Defendants.
MOSMAN, J.,
Defendants move for Sumnyatfudgment on Plaintiff's Traanark Claims [180] and for
Partial Summary Judgment on Pl#itg Patent Claimg183]. For the reasons stated below, |
GRANT Defendants’ Motion for Summary Judgment on Plaintiff's Trademark Claims [180] and
GRANT Defendants’ Motion for Partial Summanydgment on Plaintiff's Pate Claims [183].
l. Trademark Claims

Defendants argue Mr. Lyden’s trademarksfaretional and thus ceot be protected by
trademark law. In the alternative, Defendants argue the marks cannot be protected because they
were not used in commerce. Because | firad the marks are funomal, | do not reach the

guestion of whether they were used in commerce.

a. Background

1 — OPINION AND ORDER
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Mr. Lyden owns Registration Nos. 3,629,011 and 3,633,365 on the Supplemental
Register of the U.S. Patent and Traden@ifice (“USPTO”). Supplemental Registration No.
3,629,011 states that “[tjhe mark consists b&al counter and spring element in the rearfoot
area of footwear.” (Pl.’s Compl. [1-1] at 3@upplemental Registration No. 3,633,365 states that
“[tlhe mark consists of a spring elemeémthe rearfoot area of footwearltd(at 40.) Mr. Lyden

submitted the following drawings in support of laipplications to obtain these registrations:

(Id. at 35, 38.) Mr. Lyden refers to these regisons collectively as the “Springshoe Marks.”
b. Legal Standard

“The physical details and design of a produety be protected unddre trademark laws
only if they are nonfunctionall.]Clamp Mfg. Co. v. Enco Mfg. C@870 F.2d 512, 515 (9th Cir.
1989) (citingVuitton Et Fils S.A. v. J. Young Ente844 F.2d 769, 772 (9th Cir. 1981)). Were a
product’s functional features peaited, then “a monopoly over such features could be obtained
without regard to whether they qualify patents and could be extended forev@ualtiex Co. v.
Jacobson Prods.Ca514 U.S. 159, 164-65 (1995).

Functionality is a question of fact on which the plaintiff in an infringement action bears
the burden of proofAdidas-Salomon AG v. Target Cqr@28 F. Supp. 2d 1192, 1202 (D. Or.
2002);HWE, Inc. v. JB Research, In€93 F.2d 694, 696 (9th Cir. 1993). A product feature is
functional “if it is essential to these or purpose of the article oitigffects the cost or quality of
the article, that is, if exclusévuse of the feature would prampetitors at a significant non-
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reputation-related disadvantag@ualitex,514 U.S. at 165 (interhguotation and citation
omitted).

“To determine whether a product feature is fiomal, we consideseveral factors: (1)
whether the design yields a utilitan advantage, (2) whether attative designs are available,
(3) whether advertising toutsehutilitarian advantages tie design, and (4) whether the
particular design results fromcamparatively simple or inexpsive method of manufacture.”
Disc Golf Assn’n, Inc. v. Champion Discs, .lnt58 F.3d 1002, 1006 (9th Cir. 1998¢e also
Secalt S.A. v. Wuxi Shenxi Const. Mach, F.3d 677, 683 (9th Cir. 2012).

c. Discussion

As required by the Ninth Circuit, | applyaHactors outlined above to our case. Upon

application, | have concluded the shoes are fanatiand cannot be protected by trademark law.
i. Utilitarian Advantage

The first factor | must consider is whetliee design yields a uitiirian advantage.
“[T]he existence of [a] . . . utility patentvgeighty evidence of funainality, although that fact
alone is not dispositive Disc Golf Ass’n, Inc158 F.3d at 1006 (9th Cir. 1998) (citations
ommitted) (holding that an exputeutility patent provided strongvidence of functionality). A
utility patent must be examined closely to eegihat the disclosuraf the configuration is
primarily functional and not melseincidental. J.T. McCarthyicCarthy on Trademarks and
Unfair Competition§ 7:89, at 7-207 (4th ed. 1998).

Mr. Lyden’s spring and heel counter are slubject of both his marks and his patents,
providing strong evidence that they are funtéilband thus inappropriate for trademark
protection. In addition to the meexistence of the patentsetlanguage Mr. Lyden uses in the
patent underscores the idea tthegse designs are functiondlhe ‘365 registration claims a

“spring element in the rearfootes of footwear.” (Pl.’s CompJ1-1] at 36.) The ‘878 patent
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shows clear functionalitgf that same spring element whestates “the antie of footwear
includes a spring elemewhich can provide improved cushing, stability,running economy,
and a long service lifé([181-3] Vanderhoff Dec. at 1 (empséia added)). The heel counter and
spring element which are the subject of &1’ Trademark registration overlap with the ‘797
patent. The ‘797 patent is less &g than the ‘878 patent abotlie benefits of a heel counter,
but it touts the “selectively remwable and replaceable” partstbé heel which represent the
“utilitarian benefit” of Mr. Lyden’s design beuae it created an “article of footwear which
represents an investment as opposed to a @ibgmsommodity” ([156-2] Roettig Decl. Ex. B at
237; 231.) The utilitarian adagage factor cuts strongig favor of Defendants.

ii. Whether alternative designs are available

The next factor | must consider is whethéemadative designs are available. The absence
of alternative designs suppogdinding of nonfunctionalt. Although Defendants argue Mr.
Lyden has not shown alternative designs that aehige same utilitarrabenefits, the patents
themselves are replete with customizable oystiand the specifications of the patents offer
different design options. Defendanbetter argument, substantiaiypported by case law in the
Ninth Circuit, is that “the nte existence of alteatives does not renda product nonfunctional”
Talking Rain Beverage Co. Inc. v. S. Beach Beverage3@9.F.3d 601, 604 (9th Cir. 2003).
“Once functionality is established, [tlhere is no need to engage . . . in speculation about
other design possibilities. . .1d. at 603. Where, as heregtk is strong evidence of
functionality due to the existea of patents and the explanasdncluded in patents, the
existence of alternative dgsis is not dispositive.

iii. Advertising which touts utilitarian advantage
The third factor | am to consider is whet there exists advertising which touts the

utilitarian advantages of trdesign. Defendants argue thdtile Mr. Lyden has no formal
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advertisements, Mr. Lyden has given interviewsch show functionalityncluding quotations
from him stating the shoe “is built around.a spring, which serves as a heel and shock
absorber” which “returns more energy, betteluee[s] shock and provide[s] better stability”
than more conventional running shoes. ([18Bbpllet Decl., Ex. 13.) Mr. Lyden offers no
evidence to dispute this. As suthis prong cuts in Defendants favor.

iv. Method of production

The final factor | must consider is whet the particular designs result from
comparatively simple or inexpsive methods of manufactui2isc Golf 158 F.3d at 1009 (“a
functional benefit may ariseifie design achieves economiesnanufacture or use”) (citation
and internal quotation marks omitted). Onrbeord before me, theis little evidence on
comparative cost of manufacture. Mr. Lydebrsits some evidence of the cost to make the
spring elements and heel counte®e€190] Lyden Decl., Ex. 10.) However, he does little to
show if it is “comparatively simple or inexpews.” He offers one page which he claims is
evidence of Defendants’ produmti of conventional shoesS€ed., Ex. 5.) The page fails to
clearly show the costs of the shoe or the compbparts in a way that is comparable to Mr.
Lyden’s. It does not show Mryden’s process is substantially more expensive. Plaintiff bears
the burden of proof on proving nonfuctionaland he has not met it here.

Given the Plaintiff's burden of proof on tleéement of functiondly, the existence of
patents which overlap on the designs claimglinLyden’s marks, and the statements given by
Mr. Lyden to support the functionality of thesiigns, | find the marks are functional and grant
Defendants’ motion for summary jushgnt on the trademark claims.

Il. Patent Claims

In addition to their arguments against Myden’s trademarks, Defendants also challenge

Mr. Lyden’s patents. In theinitial motion, Defendants argd both that Mr. Lyden lacks
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standing to pursue his pateclaims and that, in the altetivee, Defendants did not infringe on
Mr. Lyden’s patents. As subsequent evelggeloped, Defendants withdrew their standing
argument. Accordingly, | address only then-infringement argument and find Defendants did
not infringe on MrLyden’s patents.
a. Background

There are three patentsisdue in the Defendants’ mon: U.S. Patent Nos. 6,449,878
(the 878 patent”); 8,959,797 (the “797 patent”); and D507,094 (the “094 design patent”).
These patents form the basis for Mr. Lydeséventh, ninth, andrtth claims alleging
infringement and also serve as the basis fde#ant adidas’s thirdounterclaim seeking a
declaration of non-infringement. On NovemiBe2015, | held a Markman hearing to construe
certain terms at issue in thisitsuRelevant to this motion, | defined the terms “anterior most
side” to mean “the surface distinct from any otbiele or surface that is closest to the anterior
side of the footwear” and the term “affixed” to mean “two separatgoaents that are attached
to and have some functionalagonship with each other.” (Markman Hearing Tr. [171].)

b. Legal Standard

Infringement analysis is a twatep process. “The first step is determining the meaning
and scope of the patent claims assertdzetmfringed. The second step is comparing the
properly construed claims to the device accused of infringMgrkman v. Westview
Instruments, In¢.52 F.3d 967, 976 (Fed. Cir. 1998j'd, 517 U.S. 370 (1996) (citations
omitted). “Summary judgment on the issue of infringement is proper when no reasonable jury
could find that every limitation recited in a properly construed claim either is or is not found in
the accused device either literallyworder the doctrine of equivalent®CT Connector Solutions
LLC v. Smartdisk Corp406 F.3d 1359, 1364 (Fed. Cir. 2005).

c. Discussion

6 — OPINION AND ORDER
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i. ‘878 patent

Each part of the ‘878 pateat issue includes the phrase Gaiferior spring element . . .
affixed in functional relation to said supergpring element.” At the Markman hearing, | held
affixed to mean “two separate components #natattached to and have some functional
relationship with each other.” (@ikman Hearing Tr. [171] at 4B4-15.) Thus the inferior and
superior springs must be separate compondrts.adidas blades are never separate components
as they are made in one mold. As such, tegig no separate components that can be “attached
to and have some functional riétenship with each other.”Id.) Mr. Lyden argues that | did not
require the pieces to be separate. The language of my ruling suggests othiervise. (

Mr. Lyden argues that claims 27-30 refer tgpaing element that is permanently affixed.
Claims 27-30 use the same language of an “inferior spring element . . . affixed in functional
relation to said superior sprirggement” as the claims he ags are not permanently attached.
(Roetigg Decl. [156-1] pg. 30 at 32:55.) FiyalMr. Lyden argues even if adidas does make
their inferior and superior springs in the sam&d, the particles of matter are “affixed” to each
other at some point in the prease While this may be elemeltyarue, the result is nonsensical
as it would obliterate any possibility of a “whole” piece eveing created. At the Markman
hearing, | determined the meaning and scopeep#tent by construing affixed to mean “two
separate components tlzaie attached to and haseme functional relatiohgp with each other.”
(Markman Hearing Tr. [171] &6:14-15.) In the second steptbé infringement analysis, |
compare the adidas blades to the construeth@aid find the adidas product does not have “two
separate components.” Thaslidas’s product does not infge on Mr. Lyden’s patent.

As an alternative, Mr. Lyden’s responséhly invokes the “doctrine of equivalents.”
However, Mr. Lyden is barred as a mattefaot from arguing the doctrine of equivalents

because the doctrine cannot be apgplealternatives thatere outlined in pate specifications.
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“Infringement, either literallyor under the doctrine of equivaks, does not arise by comparing
the accused product with a preferred embodirdestribed in the specification, or with a
commercialized embodiment of the patentdefinson & Johnston Assocs. Inc. v. R.E. Serv.
Co,, 285 F.3d 1046, 1052 (Fed. Cir. 2002) (quotation omitted).

In his claims, Mr. Lyden repeatedlyadsthe word “affixed,” which under my
construction requires two separate parts. However, in his specification he noted “in an alternate
embodiment, the [superior] anterior spring elenat inferior spring element can consist of a
single component.” (‘878 Pate#t43-45.) In our case, asdohnsonthe proponent of the
patent now attempts to invokeetdoctrine of equivaleatand apply it to the alleged infringer’'s
product. Here, as ilohnsonthe alleged infringer’s product refited an alternative that was
outlined in the specifications but notladed in the patent. Here, aslwhnsonsuch an
argument is barred as a matter of law. Jbknsorcourt held that the doctrine of equivalents
could not be invoked because when a patentatrafitlines a subject ithhe specification but
leaves it unclaimed healedicates that unclaimed subject matibethe public. Application of the
doctrine of equivalents to recapture subjecttenaleliberately lefunclaimed would ‘conflict
with the primacy of the claims in defining the scope of the patengelusive right.”Johnson
285 F.3d at 1054 (citation omittedMr. Lyden, by outlining aubject in the specification,
dedicated the subject matter te public and waived any future argument under the doctrine of
equivalents. Thus, the docte of equivalents cannot applytherefore grant Defendants’
motion for summary judgent on the ‘878 patent

I. 797 patent

Defendants argue the adida shoe does not g&ram the ‘797 patent because all claims

in the ‘797 patent require an imier spring with an “anteriormoside,” and Defendants’ shoes,

because they are made with the inferior sprimged to the superior springs, do not have an
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“anteriormost side” to the inf®r spring. At the Markmahearing, | defined “anteriormost
side” as “a surface distinct from any other sidswiface that is closes tioe footwear’s anterior
side.” (Markman Hearing Tf171] at 46:21.) Because of thesion between the inferior and
superior springs in the adidas shbere is no “anteriaside,” distinct fromany other side, of the
inferior spring. | grant Defendants’ motiéor summary judgment on the ‘797 patent.

. ‘094 patent

The ‘094 patent is a design patent, issued@&w, original, and ornamental designs. 35
U.S.C. 8 171.The “ordinary observer” test is applieddetermine if a design patent has been
infringed. Egyptian Goddess, Inc. v. Swisa, |[re43 F.3d 665, 672 (Fed. Cir. 2008). Under that
test, infringement exists if “an ordinary observfamiliar with the prior art, would be deceived
into thinking that the accused designswihe same as the patented desidd.” The ordinary
observer is assumed to be “givisgch attention as a purchaseunally gives” and the patent is
infringed if “the resemblance is such as tealee such an observénducing him to purchase
one supposing it to be the othe®f. Flyers LLC. v. Gen-X Sports, INn2003 WL 21998960, at
*14 (S.D.N.Y. Aug. 22, 2003) (quotingorham Co. v. White81 U.S. (14 Wall.) 511, 528,
(1871)).

The ‘094 design patent claims “the ornamental design for a spring element for an article
of footwear as shown and debed.” ([184-3]; ‘094 Patent “Clen.”) Defendants argue an
ordinary observer would distjuish the adidas shoe fronett®94 design on three grounds: 1)
the twisted blade from the ‘094 design are not preisethe adidas shoe; #)e hole in the rear
inferior spring element of the adidas shoe ispresent in ‘094 designnd 3) the upward curved
portion of the rear inferior sprirglement is symmetric in the adidas shoe, and asymmetric in the

‘094 design. The twisted blade design is DdBnts’ most convincing argument and provides a

9 — OPINION AND ORDER
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sharp distinction betweethe two designs, enough so thatordinary observer would not
confuse the two.

1. Twisted blade

Adidas argues Mr. Lyden’s patent can beidgiished from the adidas shoe because Mr.
Lyden’s design showns an inferior spring elemeat th twisted from neutral. With the adidas
shoe, when the inferior spring is level with #hee, one cannot see the top or bottom surfaces of
the inferior spring. In Mr. Lyden’s patent, Figurgé shows the spring is canted slightly so that
one is able to see the top surface from oneande as seen in Figure 12, one can see the bottom

surface from the other side.

([184-3]; ‘094 Patent Fig. 11-12.)

In addition to the figures depicted in t1®4 design patent, the language of the patent
supports the argument. Mr. Lyde patent describes Figure 11laa¥ateral side view of a
modified spring element for an article of footw&arving asymmetrical curvature on the
medial and lateral sides shown for a left foot.”Ifl. at Description Fig. 11 (emphasis added).)
The asymmetric curvature is what allows thedad bottom surfaces of the spring to be shown.
In his briefing, Mr. Lyden concedes “a smadirtion of the top and bottom surfaces of the
inferior spring element can be seen from the adeathd lateral sidedjut argues they can only
be seen by an ordinary observer who has “birayotision.” | disagreeThe twisting of the

blades is immediately apparentthe design when looking at a scaled-down drawing of the shoe.

10 — OPINION AND ORDER
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It would be apparent to an ondiry observer looking at a largéully realized version of the

shoe. Any customer would note adidas’s shaedtiaight blades whilklr. Lyden’s blades are
canted. Applying the “ordinary observer” test, Vaaletermined an ordinary observer would be
able to distinguish between the shoes ancetbes adidas’s shoe does not infringe on Mr.
Lyden’s ‘094 patent.

2. Posterior Inferior Spring Element Hole

The adidas shoe design includes a hole irptd®teriormost inferior spring element at the
center of the intersection betwette interior and superiagurfaces. Defendants argue Mr.
Lyden’s design does not have this and thusasisddesign does not infringe. Mr. Lyden points
to Figure 3 in his patent whicdhows a hole but concedes it is fart of the design.” Figure 3
shows the hole from the “bottom view.” In coagt, the hole in adidastesign is not visible
from viewing the bottom of the shoes.

Mr. Lyden argues Defendants mischaractettizedrawings offered in their motion by
showing only certain angles. To supplement tlasvidrgs, | have referred to the full size adidas
shoe Mr. Lyden himself providedsecond, he argues that an ordin@bserver would not see the
hole because it is only visible at eye level and miinary observer is at eye level with the shoe.
Mr. Lyden misunderstands the hypetical ordinary observelMVhen comparing a design and
the accused infringer the two designs are todmepared from similar angles that provide a
comprehensive overview of the produ&ee Wallace v. Ideawdlyje Products Corp2016 WL
850860, at *2 (Fed. Cir. Mar. 3, 2016) (approvingjstrict court’s use omultiple angles of
comparison). Comparing the bottom view of Lyden’s drawings to the bottom view of the adidas
shoe, the differences in design related to the &i@esasily discernable. This design difference,

in addition to the twisted blades discussbdwe, creates enough distiion between the two
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designs that an ordinary observeould not mistake one for ttegher. Defendants’ Motion for
Partial Summary Judgment as te th94 design patent is granted.
[l Conclusion

For the reasons stated above, | GRANTdddants’ Motion for Summary Judgment on
Plaintiff's Trademark Claimgl80] and GRANT Defendant#otion for Partial Summary
Judgment on Plaintiff's Patent Qtas [183]. Plaintiff's firstsecond, third, fourth, seventh, ninth
and tenth claims are DISESED with prejudice.

IT IS SO ORDERED.

DATED this__ Ul day of April, 2016.

T .JDIBFM 8 .PTNBO

MICHAEL W. MOSMAN
Chief United States District Judge
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Defendants’ Motion to Clarify the Recoislhereby GRANTED. It is further
ORDERED and ADJUDGED that:

1. The Court’'s Summary dgment Order (ECF No. 219, the “SJ Order”) found
Mr. Lyden’s purported “Springblad trademarks, as reflected in Supplemental Trademark
Registration Nos. 3,629,011 and 3,633,365, to be functional as a matter of law.

2. Therefore, pursuant to 15 U.S&1119, Supplemental Trademark Registration
Nos. 3,629,011 and 3,633,365 are hereby cancelled.

3. For the reasons set forth in the SJ @rdemmary judgment is granted in favor
of Defendants on their Second Counterclaim, and Defendants’ First Counterclaim is dismissed
as moot.

IT IS SO ORDERED.

DATED this _U Iday of May, 2016

T .JDIBFM 8 .PTNBO

HonorableMichaelW. Mosman
Chief District Judge

SUBMITTED BY:
PERKINS COIE LLP

By:_s/Stephen M. Feldman

Stephen M. Feldman, OSB No. 932674
SFeldman@perkinscoie.com

1120 N.W. Couch Street, Tenth Floor
Portland, OR 97209-4128

Telephone: 503.727.2000

Facsimile: 503.727.2222

Attorneys for Defendant€ounterclain-Plaintiffs

Perkins CoieLLp
1120 N.W. Couch Street, Tenth Floor
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LOCAL RULE 7-1 CERTIFICATION

Pursuant to LR-7-1(a)(1), the Plaintiff Robert M. Lyderti@ies that he has
conferred in good faith with the Defendants’ legal colimsan effort to resolve the
issues raised by this Motion, but the parties have beenaittabb so.

MOTION

The Court provided an “Opinion and Order” on April 18, 2016 guashted the
Defendants’ Motions for Summary Judgment on both the tHfanTrademark
Claims and Patent Claims. For the sake of judicial efficiemzyto provide support for
Claims 1-4, and 7, 9, and 10, the following relevant facts andafiion is provided so
the Court may reconsider the previous “Opinion and Order.”

The ‘797 Patent

The Defendants have represented to this Court that my claithe 1797 patent
are directed to footwear embodiments in which the infeqioing and superior spring
element portions are initially two separate componentsiwduie then attached together
in order to form a larger spring element. However, this is owect and the file history
of the patent application makes this undeniably clear,@srsin the provided
supporting Declaratiorgxhibit 1, which is a relevant excerpt of the file history of the
U.S. Patent Application Serial No. 13/465,020. In particularQburt’s attention
is respectfully directed to pages 60-66, which is the elecéquirement made by the
Patent Examiner at the beginning of the prosecution on QoR014. As shown in
Exhibit 1 on pages 62-63, the Patent Examiner identified six diffepatiss, and | then
chose Species Il which corresponded with drawing Eigéron October 20, 2014, as

shown on pages 51-52. Further, as shown in the providedr@agech,Exhibit 2, which
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is a relevant excerpt of the ‘797 Patent, drawing Figures6@ged as drawing Figures 65,
109, and 110 relate to a spring element in which the infgurangsand superior spring
element portions are made in the form of a unitary springezierand this is precisely
the case with the adidas Springblade. As shown in dra#iquge 66, the “spring
element 51” includes a “superior spring element 47" anigfior spring elements 50.1
and 50.2,” and the "flexural axis 59” shows where these msraoe joined. A clean
copy of the claims before they received a final Patent Exasiamendment in the
Notice of Allowance are shown Exhibit 1, on pages 11-19, and the Court can see on
page 23 that | indicated that drawing Figures 65, 66, 109 wlHi6h shown unitary
spring elements, and 526 which shows tapering supportependent Claim 40. In
Exhibit 1, the Notice of Allowance and interview summary are praviole pages 1-10,
and the Court will see that the Patent Examiner made a gtaddarad noticed several
phrases that were superfluous and not required in Clain&l1235, and 36 because of
the language that was present in the relevant independeanschs amended.
Accordingly, the Patent Examiner had carefully studied lgiens and had a good
understanding regarding the existence and location @friteziormost, lateralmost,
medialmost, and posteriormost sides of the inferior si@gent portion of the spring
element in the claimed article of footwear. In brief, therson@ost side of the "inferior
spring element 50" is that point which is closest to the ramtside 33" of the larger
"spring element 51” where the “inferior spring elementeeges and begins to curve
downwards and rearward.

Once again, | prosecuted claims on the elected Spedesésponding to

drawing Figure 66 and a spring element in which the supamnid inferior spring element
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portions are part of a unitary integral structure. The Patearnier had required this
election and was well aware that he was looking at the emigodishown in drawing
Figure 66 during the prosecution. The Defendants have arigaelecause the superior
spring element and inferior spring element portions orathdas “Springblade” are made
as part of a molded spring element component that no “amersd side” of the inferior
spring element portion exists. However, this is not accuraié rdgards to the
definition of “anteriormost side” provided by the Courtle Markman Hearing, the
point on a surface of the spring element where the infesiangelement emerges and
begins to curve downwards therefrom and which is closebetanterior side of the
spring element is sometimes called the inflection point,itaisda surface distinct from
any other side or surface...”

| had believed that this Court understood that the anteoit side of an inferior
spring element could possibly be a single point because oétnarks that the Court
made during the Markman hearing, and also my own testimarthisl regard, see the
discussion and my remarks in the supporting Declardfwhibit 3, the Markman
Hearing Transcript, on page 32, line 22 through page 36, Line particular, see the
Court’s remarks ifexhibit 3, on page 39, Line 13 through page 40, Line 14, and also the
admission made by the opposing counsel on page 40, LinesTh@ Markman Hearing
was on November 6, 2015, and so there was about a five montt pefave this Court
wrote the Opinion and Order, and so the Court may not haveneened the substance
of the discussion and supporting materials that were prdvdgt me at that time. | also
recognize that this Court has staff personnel who may haxeed on the Opinion and

Order who were not present or very familiar with the testiyn
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Depending on the configuration of a unitary spring elertreare will exist a
point, a line of equidistant points or planar surface on f@nian spring element portion
of the larger spring element that is closest to the antederos$ that spring element, and
you have to call it something. In this regard, one can't satliere is no point on the
surface on an inferior spring element portion that is rasgtedt to the anterior side of the
spring element because that would be inaccurate and unirakeawing Figure 66, the
anterior side 33 and posterior side 34 also indicate cgutamts on the spring element
51. Acting as my own lexicographer in the ‘797 Patent, | naibtbeé “anteriormost
side,” and this language and term was compatible and aédlgible given my use of
the terms “medialmost,” “lateralmost,” and “posteriornicste to describe other
locations on an inferior spring element portion of a speilegnent.

In sum, the Defendants' argument with respect to the ‘7i@nhtpand the inferior
spring element having to be a separate part was inaccacafalse from the very
beginning. The file history shows that | prosecuted anetesjpecies associated with a
spring element having superior spring element and infepong element portions
formed as a single component. At least one of the Defendeg#d’counsel would
certainly have read the file history of my relevant U.S. Rapplication Serial No.
13/465,020, and so the Defendants knew their argument wasppairged by the facts
and prosecution history of the ‘797 Patent, but rather tiastmisleading of this Court.
The ‘797 includes many claims which are believed to readeimftinging adidas
Springblade shoe(s), and this patent and associatedinléiva present Amended

Complaint should not be dismissed.
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The ‘094 Patent

1. Twisted Blade. The Defendants’ argument about a “twistate” is also
inaccurate and misleading of the Court. There is no so-Calested blade.” What is
shown in the 094’ Patent and the Court’s Opinion and Ordeage p0O in drawing
Figures 11 and 12 is an inferior spring element that iswisted, but simply an inferior
spring element having a flexural axis that is deviated frggarpendicular line that is
drawn at 90 degrees to the longitudinal axis. Unfortunatetysimple black and white
line drawings which are required by the USPTO are neceskariliyng in detail and can
sometimes result in confusion when a viewer is given ndsigessuggestions. What the
Defendants’ have suggested about an alleged “twisted’hiathe ‘094 Patent is simply
a visual perspective effect that can be produced depenplamgtbe viewpoint of the
observer and relative angular orientation of the adigaisgblade shoe and also the
posteriormost inferior spring element or blade. | dematedrand showed this to be the
case in my Response to the MSJ and its supporting Declaratidrwill provide other
photos here for the benefit of the Court.

In the supporting Declaratiokxhibit 4 is a medial side view photo of a left
Springshoe showing the inferior spring element when terobr is looking along a line
consistent with the flexural axis of the inferior springheat, and one can see that the
inferior spring element is curved, but not “twisted.” Deatem Exhibit 5, shows a
medial side view photo of the same left Springshoe when teradr is looking straight
at the medial side of the shoe along a line that is perpeadaundl 90 degrees to the
longitudinal axis. IrExhibit 5, you can then see part of the bottom or inferior side of the

inferior spring element because the flexural axis of therimf spring element is rotated
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and deviated from a line drawn perpendicular to the lodgia axis (and which is then
inconsistent with the viewpoint of an observer). Declamixhibit 6 shows a lateral
side view photo of the same left Springshoe when the adasisriooking straight at the
lateral side along a line that is perpendicular and 90eeéedgp the longitudinal axis, and
a portion of the top or superior side of the inferior sprimgneint is then clearly visible.
In brief, when the Springshoe showrERrhibits 5 is photographed directly from the
medial side the result closely resembles the medial sideshewn in Figure 12 of the
094’ patent, and when the same Springshoe is photograpleetlydfrom the lateral side
as shown irexhibit 6 the result closely resembles the lateral side view showigimd-
11 of the ‘094 patent. The posteriormost blade on the adidagyBlade shoe
demonstrates and shows the same phenomenon and distfeatiures. In the
supporting Declaratiorgxhibit 7 shows a medial side view photo of the left Springblade
shoe when the observer looking straight at the medial sithe ahoe along a line that is
perpendicular and 90 degrees to the longitudinal axis. Onthea see part of the
bottom or inferior side of the inferior spring element, ansl ¢tosely resembles the
medial side view shown in Figure 12 of the 094’ patent. Deabardxhibit 8, shows a
lateral side view photo of the same left Springblade shoe Wieeobserver looking
straight at the lateral side of the shoe along a line thatpepéicular and 90 degrees to
the longitudinal axis. One can then see part of the top orisupile of the inferior
spring element, and this closely resembles the lateraVgdeshown in Figure 11 of
the ‘094 patent. For the record, | did not state in my Respghasa small part of the top
and/or bottom surfaces of the inferior spring elementocdybe seen by an ordinary

observer who has binocular vision, but simply that such eaebn with normal vision
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(which is binocular). The same features can be seen in pdopideoExhibits 7 and8,
and also the engineering mold drawings used for makingatieg element of the adidas
Springblade such as the Defendants’ production docunaasBiumber ADI0005448
which show that the orientation of the posteriormost bladieviated from a line drawn
perpendicular to the longitudinal axis. In sum, neither tih@aadSpringblade shown in
Exhibits 7 and8 or my Springshoe shown Exhibits 5 and6 have “twisted blades,” but
rather they simply have inferior spring element porticegry a flexural axis which is
deviated from a line drawn perpendicular to the longitaidaxis. Accordingly the
alleged “twisted blade” argument of the Defendants is @ndted herring.” There is no
“twisted blade” shown in the ‘094 Patent, but only anotheteaiing argument which
has been made by the Defendants.

2. Posterior Inferior Spring Element Hole. The Court disaiise hole in the
posterior blade / inferior spring element of the adidagm§plade in the Opinion and
Order, and then recitaiallace v. Ideavillage Products Corp agree that the Court
should view the adidas Springblade from multiple anglesdardo get a comprehensive
overview of the product because what is of concern is whétle adidas Springblade is
“substantially similar” even if not identical to the ‘094t&at. In this regard, the
posterior blade of the adidas Springblade need not beddktdithe ‘094 Patent for
infringement to exist, but rather the “overall impressimthe most important
consideration for the Court as shown in the case law recied/b Consistent with
Egyptian Goddess, Inc. v. Swisa, Jrane of my arguments is that “an ordinary observer”
who would “give such attention as a purchaser usuallysgjiweuld not even able to see

the opening in the posterior blade when the adidas Spadgld displayed on the wall of
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a retail store. Further, | have argued that if the hole inakeepor blade was considered
by the adidas Defendants to be a striking visual desigaréeahd sales draw, then it
would have been clearly shown in the advertising phottiseoadidas Springblade

provided on thevww.adidas.conwebsite, but this was not the case as shown in the

Amended Complaint, Exhibit 12. The bold visual design of theagd&pringblade
which includes downwardly and rearward blades “subsiansimilar” to the ‘094
Patent is what constitutes the distinctive feature andgese a striking “overall
impression.” The ex-President of adidas America, Inc., Peterd] went on the public
record in the Portland Business Journal in 2005 and reahdi®e thing about Rob’s
shoes is that they have a unique look. If may or may notshéfaable, but at least it's
different.” (Amended Complaint, Exhibit 6). Moreover, the foguration of the
posterior blade of adidas Springblade shoe is asymnastsbown in the Amended
Complaint, on page 64, and this distinctive feature is alstes deaw as discussed in my
Response to the MSJ, page 18, and in its supporting Decharaiibibit 8, pages 275-
278 and pages 285-286. The adidas Defendants’ Springlhlads isicludes a blade
configuration that is strikingly similar to the ‘094 Pdteand there have been no other
athletic shoes other than my own Springshoes which havedfieeed for sale over the
past 50 years which bear such a close resemblance.

In the wake oEgyptian Goddess, Inc. v. Swisa, |13, F.3d (fed. Cir. 2008),
the courts have applied a threshold analysis regardietheha design patent and the
product alleged to infringe appear to be “substantiallylaithand then conducted an
examination of the prior art. Bgyptian Goddess, Inc. v. Swisa, Jrthe Court noted at

675-683 citing the U.S. Supreme Court c@eham v. Company v. Whigd U.S.
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511(1871) that the ordinary observer test has always beelcied in light of the prior
art. However, the Defendants have produced no examples ofarcialized shoes
having an inferior spring element that even remoteli ld@ the posteriormost blade on
the adidas Springblade shoe in response to my discovemstagumber 50 and in the
Defendants’ MSJ because there are none. If the Court wetitgdr the thousands of
pairs of shoes advertised on the websites of the thred Retandants, footlocker.com

dickssportinggoods.confinishline.com it will not be able to find any other athletic

shoes that look even remotely like the adidas Springbladi¢ha ‘094 Patent. Likewise,
the Defendants have not shown this Court, and there arean@grpatents which show
an inferior spring configuration and design that is asecloghe ‘094 patent as the
posterior blade on the adidas Springblade shown in the dedeGomplaint, on page 64.
| previously made the most relevant prior art of record WiehCourt in my Motion for
Partial Summary Judgment regarding the ‘094 patent filedaig 29, 2015 (ECF No.
46). In contrast, the Defendants have not shown this Coarade any arguments
relating to the prior art, and this is not consistent withptleeedent set biggyptian
Goddess, Inc. v. Swisa, Inand subsequent legal practice in other cases.

Further, | discussed in my Response that simply makiraeadn other relatively
minor alteration in an object covered by a design patent.Idhotbe an easy way to
make the world safe for design pirates. This concern is aksslared by the Courts, as
shown in the U.S. Supreme Court caSever Tank & Mfg. Co. v. Linde Air Products
Co, 339 U.S. 605 (1950), Page 339 U. S. 607:

But courts have also recognized that to permit imitation of a

patented invention which does not copy every literal detailld be
to convert the protection of the patent grant into a hollogv a
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useless thing. Such a limitation would leave room for --edde
encourage -- the unscrupulous copyist to make unimponant a
insubstantial changes and substitutions in the paterchwtiough
adding nothing, would be enough to take the copied mattadeuts
the claim, and hence outside the reach of law. One who seeks to
pirate an invention, like one who seeks to pirate a copwigbook
or play, may be expected to introduce minor variations toeanc
and shelter the piracy. Outright and forthright duplicatsoa dull
and very rare type of infringement. To prohibit no other woldde
the inventor at the mercy of verbalism, and would be subatidn
substance to form. It would deprive him of the benefit of his
invention, and would foster concealment, rather than disdosf
inventions, which is one of the primary purposes of the paten
system.

In this regardCrocs, Inc. v. International Trade Commission, etldb. 2008-
1596 (Fed. Cir. Feb. 24, 2010), provides a relevant legal pet;eas shown in the
supporting Declaratiorgxhibit 9. The Croc’s shoe is one which includes a distinctive
strap which extends upwards and rearwards at about 4%edemyrd which contributes to
the “overall effect” and striking design which is shownha tompany’s U.S. design
patent D517,789. In brief, the fact that the infringing shd@rotshad a different
number and shape of openings in the forefoot area, and alsmertstrap was not
sufficient to avoid infringement because the Court folnad the area where the
footwear’s strap connects to the base constituted a “pmeat attracting the eye of the
ordinary observer” and also contributing to the overaéiatfbf the design was the
“visual theme of rounded curves and ellipses througheulésign."Crocs,Exhibit 9,
page 15. In this regard, if one takes the Croc’s shoe and siomplyit upside down, the
distinctive strap then projects rearwardly and downwaadlgoes the inferior spring
element shown in the adidas Springblade and the ‘094 Pateat.ovérall effect” and

“focal point attracting the eye of the ordinary observerthef adidas Springblade is the
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inferior spring element or blade which likewise dramalycafojects rearward and
downward from the shoe upper. Once again, there are no othereroial products in
the marketplace which look even remotely close to adideasdhtade and the ‘094
Patent. IrCrocs, Inc. v. International Trade Commission, etthle Court held that the
accused products embodied the “overall effect” of the @&8gn in sufficient detail and
clarity to cause confusion, and so found that the accusedigs infringed. The same is
true with respect to the adidas Springblade shoe and thé@@4t, and it should not be
dismissed.
The *878 Patent
During the prosecution of the ‘878 Patent the Patent Exandeetified 19

different species and made an election requirement, as shdia supporting
Declaration Exhibit 44, and then stated on page 4: “Currently, some claims appear
generic.” In other words, some of the pending indeperadamhs 1-20 also appeared to
read on the other identified species. The Patent Examineatadithat Species 14
corresponded to drawing Figure 21 which shows an artidigobivear having an upper,
spring element, and outsole affixed together with the usdloésives in the manner of a
conventional article of footwear, and the specificatiorhef'878 Patent recites at
Column 28, Lines 4-8 (Amended Complaint, Exhibit 2):

FIG. 21 is a side view of an alternate article of footwear 22

generally similar to that shown in FIG. 1, but having various

components including the upper 23, spring element 51, asdleut

43 affixed together with the use of adhesives in the manreer of
conventional article of footwear.
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Likewise, the adidas Springblade shoe includes an uppargstement, and outsole
affixed together with the use of adhesives in the manngicohventional article of
footwear. The specification of the ‘878 Patent also discltted#ghe spring element 51
can be formed as a single component part: Column 4, Lin&8 4&urther,it can be
readily understood that an equivalent spring element can bfarmed as a single part
or in four parts.” Column 8, Lines 12-20, “The portions of gpetement 5tan be
integrally formed in a single component..."Column 18, Lines 11-12, “Alternatively,
the spring element 51 can be formed in two portiores single part” Accordingly, the
‘878 Patent disclosure provides support for claims thaat om the adidas Springblade
shoes which include an upper, spring element, and outsoledcafbgether with the use
of adhesives in the manner of a conventional article oivieat.

During the prosecution, | elected Species I, which cpomded to drawing
Figures 1-7, 9, and 26, and then indicated that Claims 27 - @®nethis elected species,
as shown in the provided Declarati@xhibit 46. In this regard, after filing the original
application with Claims 1-20, | later added and alsogmoted new Claims 21-32, and
some of these were generic and read on the elected, butelsonttelected species. In
Plantronics, Inc. v. Aliph, IngcNo. 12-1355 (Fed. Cir. July 31, 2013) the Federal Circuit
stated that Plantronics’s “election of an invention ipo&se to an ambiguous restriction
requirement...cannot be said to provide any guidance fgraibasis for narrowing a
broadly drafted claim. Id. at 11 (Citif@mega Eng’g, Inc. v. Taytek Cor334 F.3d
1314, 1325 (Fed. Cir. 2003). In short, an allowed generic ckaaisron what
embodiment(s) it reads on despite what the original réstricequirement may have

been during the prosecution of a patent. In the ‘878 Patelep@mdent Claims 27 and
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30 are generic enough to read on the structures showaviingy Figures 1-7 and defined
in independent Claim 1, but also the structure shown in Sp&diedrawing Figure 21.
In the ‘878 Patent, the independent Claims 27-30 whichsateiin this case both include
the following phrase “said inferior spring element...aftixa functional relation to said
superior spring element.” The Defendants’ arguments dhewvord “affixed” have
been a diversion from the above intrinsic evidence of genktims.

| discussed my reasons for selecting “affixed” as oppts®ne of its synonyms
such as “attached,” or “fixed” in the brief that | submittedhe Court at the Markman
hearing and will later be submitting a copy of the docuraedtits supporting declaration
in order to make sure that it is available to the Court foreafee, and then made of
record. The word affixed and its synonyms are commonly usledttodescribe
structures which are unitary and have portions that aregrently in communication,
and/or structures which are not unitary and have porti@tisiiay be permanently or
removably connected. However, at the Markman hearing, thd Geld affixed to mean
“two separate components that are attached to and havesoctienal relationship with
each other.” | have researched and studied the meaning wbtld affixed, and believe
there is evidence to show that either the interpretatioviged in the Opinion and Order,
and/or the definition provided by the Court is not accuaatk appropriate for use in this
case. In this regard, the word “affixed” has several diffiengeanings depending on
whether it is being used as a noun, verb, or adjective. Indepe€laims 27 and 30 are
apparatus claims which define structure, as opposed tg bedthod or process claims.
Accordingly, the word “affixed” is being used as an adjegtand not a transitive verb.

The definition of “affixed” as an adjective provided by alkehglish.orgs: “firmly
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attached,” as shown in the following linkww.audioenglish.org/dictionary/affixed.htm

The definition of “affixed” provided in Webster's New Woll&w Dictionary is: “to
permanently add to, attach, or fasten on,” as shown neardha @re information

provided in the following linkwww.yourdictionary.com/affixed The legal definition of

“affixed” provided by Merriam-Webster is: 1. to attach pbgdly; 2. to attach or add in
any way; 3. to make by or as if by pressure, as shown in the fiofjdink: www.merriam-

webster.com/dictionary/affix

As previously discussed in my Markman brief, | chose thel aiffixed”
because | thought it was more neutral and broader thath&esynonyms, and also felt
that the word “attached” could be misleading to a readpossibly indefinite given that
the ‘878 Patent also disclosed embodiments in which thednfpring element could be
removably attached to the superior spring element. Ididseussed in my Markman brief
that adidas later filed U.S. Patent Application 20110138662y Lucas et al., for
similar subject matter and also disclosed spring elenvémith were formed in a single
component, and alternatively, spring elements having a&pattachable parts, and that
the adidas Defendants then chose to use the word “fixadthelabove recited link to
Merriam-Webster, “Synonym Discussionaifix’ the following information is provided:
fasten, fix, attach, affix mean to make something stay firmly i
place. fasten implies an action such as tying, buttoningngaili
locking, or otherwise securing...fix usually implies a drgin,
implanting, or embedding...attach suggests a connectingitomgin
by a bond...affix implies an imposing of one thing on another by
glueing, impressing, or nailing.
Which one of these synonyms best fits the description afirgsglement having

a superior spring and inferior spring portions that woedriade by injecting molding of
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plastic to form a unitary component like the adidas Splaug® In view of the provided
discussion of the above synonyms options, | believe thatands “attach” and/or

“affix” are the best two candidates to use, and | chose tthessord “affixed” in Claims
27 and 30 of the ‘878 Patent. The word “affixed” as it has efiben defined and/or
interpreted by this Court is inconsistent with the defanitof the word as an adjective,
and also the known legal definitions of “affixed.” It is pobper to adopt a narrow claim
construction unless the inventor has demonstrated aicteation to limit the claim
scope using “words or expressions of manifest exclusioestriction.” Liebel-

Flarsheim Co. v. Medrad, Inc358 F.3d 898, 906 (Fed.Cir.2004) quotifgleflex, Inc. v.
Ficosa N. Am. Corp299 F.3d 1313, 1327 (Fed.Cir.2002). In this regard, | nevexdsta
or demonstrated an intention to limit the definition offisedd” to an embodiment of a
spring element in which the inferior spring element ané@sapspring element portions
had to be separate parts, but to the contrary | recitethiése portions could be part of a
single spring element component in the specification o8& patent, and then wrote
and prosecuted several generic claims. Claims 1-26 oB#t@&Patent recite language
which reads on certain Springshoe footwear embodimemthwinclude a fastener for
attaching an inferior spring element and superior spigmment to form a spring element.
However, Claims 27-30 do not recite a fastener, and thesescéae generic and broad
enough to read on the originally elected Species | whicluded drawing Figures 1-7, 9,
and 26, but also many of the non-elected species and ingl&gecies 14 which was
associated with drawing Figure 21. In this regard, thetemarmally presume “a
difference in meaning and scope when different words @selsrare used in separate

claims.” Power Mosfet Technologies, L.L.C. b. Siemens3¥8 F.3d 1396, 1410 Fed.
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Cir. 2004) (quotingrandon Corp. v. U.S. Int'l| Trade Comm831 F2.d 1017, 1023 (Fed.
Cir. 1987). Once again, as disclosed in the specificatioredBit8 Patent at Column 28,
Lines 4-8:

FIG. 21 is a side view of an alternate article of footwear 22

generally similar to that shown in FIG. 1, but having various

components including the upper 23, spring element 51, asdleut

43 affixed together with the use of adhesives in the manreer of

conventional article of footwear.
The adidas Springblade shoe includes an upper, spring eleandrdutsole affixed
together with the use of adhesives in the manner of a coonaharticle of footwear.
Claims 27-30 of the ‘878 Patent read on the adidas Sprohglpleoducts, and they are
believed to literally infringe. Accordingly, the ‘878 Pattshould not be dismissed.

Trademark Claims
| believe the Court should reconsider its “Opinion and Orole the trademark

claims for at least the following reasons. The USPTO had eeahtihe functionality
issue regarding my two “Springshoe” trademarks, but alsddésign patent at issue in
this case antoththe trademark and patent branches of the USPTO held that the
trademarks and design patent were allowable. The Couesgptr“Opinion and Order”
would appear to suggest that neither the trademark or phtsions of the USPTO
know what they are doing, but | do not believe that is the dashis regard, | provided
in my Response to the MSJ (ECF Nos. 189-190), Exhibit 9, the wellrkegample
provided by the USPTO of the Coca-Cola bottle which had geserted utility and
design patent protection, but also trademark protectionileWfillions of people the

world over have quenched their thirst by drinking Coke ffomea-Cola bottles which

are undeniably functional in this sense, the Coca-Col&bsthot “functional” in the
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sense of being exclusionary and therefore incapableds#rtrark protection because
there are many different ways to configure the size and sifaggpially functional pop
bottles. Likewise, the ‘797 Patent (AC, Exhibit 49) includ2d érawing figures many
of which show different sizes and shapes of various alteenamnbodiments having
different means for cushioning and including many d#iférconfigurations of functional
spring elements. Further, the prior art recited on the ‘78hpadicates many other
examples and many were provided to the Court in my MSJ reggattte ‘094 Patent,
filed January 29, 2015 (ECF Nos. 46-49), and also in my MotiwrPFeliminary
Injunction, January 14, 2015 (ECF. Nos. 30-31). Accordinglypaserns the question
of havingutilitarian advantagethe two Springshoe trademarks are meiretidental
Just as there are many different sizes and configuratiacentdiners and pop bottles
which are possible besides the one configuration trademdnk Coca-Cola, there are
many alternative designs available which have the sarsiendar utilitarian advantages
which can then be touted in advertising, and in the Amendetp@int, Exhibits 12 and
13, show that the Defendants have done so with the adidagl@pda. | earlier
provided to this Court the Opinion and Order dated Februargdl6 relating to
trademarks in Case No. 3:15-cv-0174-HZ, stykatidas et al. v. Skechers, USA, Inc.
and will also do so here because it contains a relevant gisous functionality and
trademarks on pages 16-19, as shown in the supporting DexiaEhibit 10.

As concerns the method of production of my Springshodtenddidas
Springblade, and whether the particular designs resuft &rgomparatively simple or
inexpensive method of manufacture, | have provided evelemshow that the spring

elements are considerably more expensive to manufabiamea conventional foam
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midsole. In my Response, Declaration, Exhibit 10, page 11, #iéveetost of a forefoot
outsole made of conventional foam material is indicatecasgyhn the range of .60-.85
cents, and so even if you would double that figure and lésogrovide a rearfoot
outsole made of the same foam material the total would e irahge between $1.20 -
$1.70. However, the relative cost of the alternative reari@njespring element portion
is indicated as being $4.00, and the internal (superior)gplament portion $3.00, and
the heel counter portion thereof in the range of .60 - $1.08 tatal cost of at least $7.60
for the spring element. $7.60 minus $1.70 = $5.90 and so the sfgingnt costs a great
deal more than an alternative conventional foam midsolen Ewoudoubledthe $1.70
figure associated with providing a foam midsole it woullll stily come to $3.40, and
$7.60 minus $3.40 = $4.20, and so the difference between thetiwais not even
close. Further, as shown in my Response, Declaration, Exhibi ftal cost of the
Springblade spring element component is there indicatbeiag at least $6.53 and
subtracting the $1.70 cost of an alternative conventiomah fimidsole = $4.83. Given
the relative complexity of the molds required to make théaasdSpringblade, and also
the amount of plastic polymer used to make the solid bladetstes versus a
conventional foam midsole made of blown plastic matenialis not surprising, but
rather would be expected. Accordingly, | have shown thatdkeat making a spring
element is substantially more expensive than making aal@lternative conventional
foam midsole.

Further, whereas the Coca-Cola bottle trademark is detbthree dimensional
drawing, the two Springshoe trademarks at issue are onlyitmendional black on white

images, and hence are relatively abstract. In brief, theéSpwingshoe trademarks are
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UNITED STATES DISTRICT COURT

DISTRICT OF OREGON

Portland Division

Robert M. Lyden,
an individual,
Plaintiff,

adidas America, Inc.,

a Delaware corporation,
adidas AG,a German entity,
adidas International Marketing B.V.,
a Dutch entity,

The Finish Line, Inc.,

an Indiana corporation,

Foot Locker, Inc.,

a New York corporation, and,
Dick’s Sporting Goods, Inc.,
a Delaware corporation,
Defendants.

No. 3:14-CV-1586 MO
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ROBERT M. LYDEN
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| am the Plaintiff Robert M. Lyden and am over the age o&@d,declare as
follows:

1. Attached aExhibit 1, is a true and correct copy of an excerpt of the file
history of U.S. Patent Application Serial No. 13/465,021 meggtid the ‘797 Patent;

2. Attached agxhibit 2, is a true and correct copy of an excerpt of the ‘797
Patent;

3. Attached ag&xhibit 3, is a true and correct copy of the transcript of the
Markman Hearing conducted on November 6, 2015;

4. Attached ag&xhibit 4, is a true and correct copy of a photograph of the medial
side of a left Springshoe taken along a line consistehttiwit flexural axis of the inferior
spring element;

5. Attached a&xhibit 5, is a true and correct copy of a photograph of the medial
side of a left Springshoe taken along a line that is perpdéad to the longitudinal axis
showing a portion of the bottom side of the inferior spetement;

6. Attached agxhibit 6, is a true and correct copy of a photograph of the lateral
side of a left Springshoe taken along a line that is perp@ad to the longitudinal axis
showing a portion of the top side of the inferior spring elein

7. Attached ag&xhibit 7, is a true and correct copy of a photograph of the medial
side of a left adidas Springblade shoe taken along a késtperpendicular to the
longitudinal axis showing a portion of the bottom side ofitifierior spring element;

8. Attached agxhibit 8, is a true and correct copy of a photograph of the lateral
side of a left adidas Springblade shoe taken along a béstperpendicular to the

longitudinal axis showing a portion of the top side of therinf spring element;
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Robert M. Lyden

Pro Se

18261 S.W. Fallatin Loop

Aloha, OR 97007

E-mail: robertlyden@comcast.net
Phone: (971) 219-1200

UNITED STATES DISTRICT COURT

DISTRICT OF OREGON

Portland Division

Robert M. Lyden, No. 3:14-CV-1586 MO

an individual,
Plaintiff,

PLAINTIFFOS NOTICE
OF INTENTION TO FILE AN

APPEAL TO THE CIRUIT COURT
REGARDING THE DISMISSED

CLAIMS 1-4, AND 7-10

UPON FINAL DISPOSITION OF
THE CASE REGARDING THE
STAYED CLAIM 8 ASSOCIATED

WITH U.S. 8,209,883

V.

adidas America, Inc.,

a Delaware corporation,
adidas AG,a German entity,
adidas International Marketing B.V.,
a Dutch entity,

The Finish Line, Inc.,

an Indiana corporation,

Foot Locker, Inc.,

a New York corporation, and,
DickOs Sporting Goods, Inc.,
a Delaware corporation,
Defendants.
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6/12 7/7 7/25 8/1 9/14
Atlanta [1] 2/12

attach [1] 8/20

Ave [1] 2/17

avoid [1] 7/15

B

back [1] 6/7
basically [2]
be [15]
because [3] 4/16 5/14
6/18

been [6] 3/15 3/17 5/7
5/7 8/18 8/23

before [8] 1/17 4/21 5/6
6/10 6/12 7/19 8/1 9/9
belief [1] 5/2

believe [2] 4/9 5/24

5/4 5/6
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B

below [1] 11/4
benefits [1] 7/13

bit [1] 4/7

board [3] 6/5 6/7 6/7
Bonita [3] 2/16 11/9
11/10

both [4] 4/25 6/17 6/23
6/23

bunch [1] 7/21
business [1] 8/4

but [6] 4/7 5/16 5/19
6/19 7/23 9/24

C

can [10] 3/8 3/25 4/11
7/12 8/3 8/4 8/25 9/3
9/24 9/24

can't [1] 9/20

case [28]

cases [3] 4/25 5/4 9/20
cause [1] 11/6
certified [1] 11/7
certify [1] 11/4
Charles [1] 2/11
Charlie [1] 3/11
CHIEF [1] 1/18

circuit [1] 5/10

claim [8] 3/16 4/2 4/23
5/7 5/25 7/10 8/1 9/22
claims [10] 4/17 5/5
5/9 6/5 6/6 7/6 7/11
8/11 8/12 9/18

closer [1] 6/10

Coie [2] 2/8 3/16
comes [1] 9/9

coming [1] 3/18

4/16
7123

complicated [1]
concerning [1]
concluded [1] 10/4
conference [5] 1/15
3/3 3/20 9/8 9/13
confident [1] 3/20
conformed [1] 11/7

consolidate [1] 5/4
consolidating [1] 9/20
consolidation [2]  5/17
6/17

contain [1] 5/8
contentious [1] 6/19

9/6
6/21
1/6

continue [1]
coordinate [1]
corporation [1]
correct [1] 11/5

Couch [1] 2/9

could [5] 4/14 4/157/7
7/8 8/5

counsel [2] 4/8 4/11
country [1] 8/4

couple [1] 4/18

course [1] 9/8

court [13]

Courthouse [1] 2/16
covering [1] 8/19
CRR[2] 2/16 11/10
CSR[2] 2/16 11/10
current [3] 4/2 5/25 9/7
cv[2] 1/43/4

defense [1] 6/22
Delaware [1] 1/6
design [1] 4/18
Despite [1] 8/13

did [1] 6/5

direct [1] 6/18
directed [3] 4/17 5/5
5/9

discussion [1]
dislike [1] 5/18
dismiss [1] 7/9
dismissal [2] 7/16 7/24
dismissed [6] 5/9 5/12
7/18 8/3 8/12 8/24
DISTRICT [4] 1/11/2
1/18 2/16

do [6] 3/56/14 6/15
6/16 7/14 8/12

docket [1] 7/14

does [1] 8/4

doesn't [1] 4/13
don't[1] 9/4

door [1] 7/25

drop [1] 4/14

dropping [2]

9/4

4/10 5/3

E

D

damages [1] 8/19
date [2] 9/12 11/10
dates [1] 3/18
day [2] 8/17 10/3

each [1] 3/6
earlier [1] 4/20
Earth [1] 5/18
effect [2] 7/4 7/21
efficiency [1] 5/16
elements [1] 5/9
else [1] 8/5
email [1] 9/10
engage [1] 7/25
engaged [1] 6/19

competing [1] 6/14 deadlines [3] 7/38/9 |entitled [1] 11/6
competitors [1] 6/18 | ¥/7 equally [1] 7/23
complaint [1]  9/21 defendant [1] 10/1 et[2] 1/63/4
completely [1] 6/24 defendants [5] 1/7 2/8 |event[2] 7/17/22
3/10 3/11 8/24 everything [1] 7/19
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E

evidence [2] 8/22 8/25
examiner [3] 4/4 6/4
6/6

Good [2] 3/2 10/3
got [1] 4/25
guess [1] 9/19

H

existing [1] 7/3
expect [1] 4/5
F

fact [3] 6/11 8/23 9/18
Fallatin [1] 2/4

far [1] 3/18

favorable [1] 4/6
Feldman [2] 2/8 3/9
file [2] 8/3 8/5

filed [4] 4/1 4/20 4/23
6/2

final [2] 6/10 6/13
financial [1] 4/12

find [1] 5/11

finished [1] 8/6

first [2] 3/22 6/16
foregoing [1] 11/4
forum [1] 7/25
forward [4] 6/15 7/8
8/15 9/20
frankly [2]
free [1] 9/9
Friday [1] 9/14
fully [2] 7/19 8/18
further [4] 3/22 6/8
9/16 10/1

future [1] 3/19

5/11 6/19

had [1] 3/21

Hang [1] 9/12
happen [1] 7/5
happens [1] 8/10
has [6] 3/15 3/17 4/2
5/7 6/3 6/24

have [19]

haven't [1] 3/20
having [5] 4/19 6/10
6/21 7/13 7/20

he [3] 8/3 8/5 8/22
he's [1] 6/2

Henn [3] 2/11 3/11 5/23
here [3] 3/14 4/7 8/3

Hernandez [3] 4/21 5/6 J

6/24

highly [1] 6/22

him [3] 8/21 8/25 8/25
his [1] 6/5

holdup [1] 8/24

Honor [6] 4/1 5/11 5/23
6/19 8/16 10/2
HONORABLE [1] 1/17

G

GA[1] 2/12

get [3] 3/21 3/22 9/10
getting [1] 8/24

give [3] 5/19 8/25 9/12
given [1] 6/4

go [2] 6/6 8/5

going [4] 4/55/19 6/12
9/6

I'd [1] 3/22

I'll [3] 9/6 9/8 9/10
I'm [5] 3/20 5/12 5/19
6/25 9/6

I've [5] 4/8 4/23 4/23
8/21 8/21
identify [2]
if [12]
imagine [2] 7/12 8/4
important [1] 9/11
in [37]

inbox [1] 4/4

3/6 3/8

INC [2] 1/6 3/4
indemnifies [1]
indemnifying [1]
individual [1] 1/3
information [2] 4/3 5/2
informs [1] 4/22
infringement [1] 4/13
infringing [2] 5/2 9/19
inter [3] 3/17 3/23 6/11
into [2] 3/19 5/6

8/18
4/12

involved [1] 9/4
involving [2] 6/1 6/20
is [22]

issue [2] 5/1 8/16
it [15]

it's [7] 4/4 4/21 5/7
6/12 6/25 7/17 8/3
its [2] 6/1 7/14

9/14
9/14

January [1]
January 6th [1]
Jr[1] 2/11
JUDGE [5] 1/18 3/14
4/21 5/6 6/24

judicial [1] 5/15

July [3] 1/6 3/16 11/9
July 1st[1] 3/16
jurisdiction [2]  7/20
8/2

just [3] 6/2 7/14 9/12

K

Kilpatrick [1] 2/11
kind [2] 5/14 9/17

knitted [2] 4/17 5/5
know [2] 5/16 8/20

L

least [3] 5/20 6/12 7/25
leave [1] 7/11
leaves [1] 9/17
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L

less [1] 8/6

letter [1] 3/15

lifted [3] 7/7 8/11 9/25
like [3] 3/22 9/19 9/21
likely [1] 8/6
limbo [1] 5/8
lingering [1]
little [1] 4/7
LLP [2] 2/8 2/11
look [2] 4/3 5/13
Loop [1] 2/4
LYDEN [13]

7/14

M

made [1] 4/8
maintain [2] 7/4 8/9
make [1] 4/13
material [1] 9/8
matter [2] 6/9 7/4
may [5] 3/23 4/9 8/20
8/20 9/2

maybe [2] 4/9 5/12
McCurdy [1] 5/22
me [2] 4/115/18
means [1] 7/5
MICHAEL [1] 1/17
MO [2] 1/4 3/4
moment [2] 8/1 9/12
month [1] 9/8

more [3] 5/12 5/13 5/18
MOSMAN [2] 1/17 3/14
most [1] 4/2

motion [3] 4/2 4/23
7/21

move [4] 5/4 7/17/8
9/20

moving [1] 6/15

Mr [3] 2/4 2/8 2/11
Mr. [9] 5/22 5/23 6/2
6/16 6/22 7/18 7/25

8/17 8/20

Mr. Henn [1] 5/23

Mr. Lyden [7] 6/2 6/16
6/22 7/18 7/25 8/17

8/20

Mr. McCurdy [1] 5/22
Ms. [1] 9/10

Ms. Stephens [1] 9/10

my [3] 4/10 5/2 5/2

N

N.W[1] 2/9

need [2] 5/13 9/4
negative [1] 7/16

new [2] 4/24 9/18
news [1] 9/9

Nike [5] 4/21 5/1 5/17
6/17 6/20

no [6] 1/4 3/3 6/10 9/3
9/23 10/2

not [9] 3/18 4/9 6/17
6/25 7/13 7/17 8/12
8/25 11/7

nothing [1] 7/5

notify [2] 8/10 9/9
now [5] 3/18 4/16 4/22
5/19 9/23

opens [1] 7/25
oppose [1] 6/23
opposed [2] 5/17 6/17
opposing [2] 4/8 4/11

option [4] 7/8 7/9 7/14
7/15
options [2] 7/2 8/8

or [9] 2/52/9 2/17 5/12
5/12 6/12 7/24 8/6 11/7
OREGON [2] 1/2 1/7
original [1] 11/6

other [4] 4/10 4/15 8/23
8/25

otherwise [1] 8/7

our [4] 6/21 8/8 8/21
8/23

out [7] 3/155/115/14
6/2 6/16 9/3 9/9
outcomes [1] 7/16
over [2] 5/6 8/4

P

O

o0o [1] 11/2

October [1] 3/19

off [1] 3/18

Office [7] 6/2 6/4 6/11
6/21 7/12 8/6 8/10
Official [1] 11/11
offline [1] 9/3

on [11] 4/5 4/6 5/12
5/17 6/3 6/8 7/6 7/14
8/24 9/10 9/12

one [12]

only [4] 5/8 5/17 6/17
7/10

paperwork [1] 6/3
partes [3] 3/17 3/23
6/11

parties [2] 3/20 6/23
party [1] 4/14

patent [15]

patents [3] 4/18 5/1 5/1
Peachtree [1] 2/12
pending [3] 3/17 4/4
4/20

perhaps [3] 4/7 7/23
8/5

Perkins [2] 2/8 3/16
permission [1] 9/21
permits [1] 7/24
person [1] 5/17

phone [1] 9/10

place [2] 3/3 9/7
plaintiff [4] 1/4 2/4 3/12
9/16
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P

please [1] 3/8
pleased [1] 8/2
point [1] 7/7

pointed [3] 3/15 6/2
6/16

Portland [3] 1/7 2/9
2/17

possible [1] 7/2
possibly [1] 4/10
potential [1] 8/19

potentially [2] 5/15
7/16

practical [2] 6/9 7/4
practice [1] 7/22
preference [2] 7/15 8/8
prejudice [4] 7/9 7/18
7/24 8/12

prejudicial [1] 6/23
premature [1] 7/22

presence [1] 8/13
pretrial [1] 3/19
prevent [1] 7/21
primarily [1] 7/15
pro [1] 2/4
probably [1]
proceeding [1] 6/11
proceedings [6] 1/16
3/6 6/20 7/12 10/4 11/5
product [1] 6/18
proposal [1] 6/14
provides [1] 4/2

6/12

Q

qguestion [1] 5/24

R

reached [1] 8/14
ready [1] 3/21
really [1] 4/13
receive [1] 4/5
record [2] 3/8 11/5

recording [1] 3/5

reexamination [2] 3/17
3/24

refile [1] 7/11

refiling [2] 7/19 7/22

reframe [1] 4/7
regard [3] 5/24 6/18
8/1

regarding [1] 8/15
reject [2] 6/5 6/6
rejection [1] 6/8
remain [1] 9/7
remaining [1]
reply [1] 4/1
report [1] 3/22
reporter [3] 2/16 3/5
11/11
representation [1]
represented [2]

3/16

8/23
8/21

8/22

representing [1] 8/19
resolution [2] 6/10
6/13

resolved [1] 7/19
responsibility [1]  4/12

results [1] 5/15

retail [1] 8/24
retailers [6] 4/11 4/12
5/4 8/15 8/18 8/20
retain [1] 7/20

right [5] 4/22 5/11 5/12
9/23 10/3

RMR [2] 2/16 11/10
ROBERT [5] 1/3 2/4
3/4 3/12 4/1

Room [1] 2/17

rule [1] 6/8

S

S.W [2] 2/42/17
same [4] 4/22 5/1 5/7
6/20

saying [1] 5/16

se[1] 2/4

second [2] 7/9 7/23
see [2] 7/2 8/8

seems [1] 8/22

sense [1] 4/13
September [1] 3/19
set[2] 3/39/8

shoes [3] 4/17 4/19
9/18

shopping [1] 8/1
shortly [1] 4/5

should [3] 4/4 5/12
8/12

show [1] 4/11
Shumway [3] 2/16 11/9
11/10
signature [2]
signing [1]
simplifies [1]
simplify [4]
5/3 8/14
simplifying [1] 9/5
simply [4] 4/14 7/3 8/8
o7

since [1] 8/17

single [1] 6/22
sitting [1] 5/8
situation [1] 7/6

six [1] 9/8
six-month [1]
slight [1] 7/15
so [12]

some [5] 4/8 5/9 7/6
7/13 8/22
somewhere [1]
sort [1] 5/7
speak [2] 3/7 3/25
spot [1] 5/7

spring [1] 5/9
springs [1] 4/19
STATES [3] 1/11/18

11/7 11/7
11/4

5/15
4/10 4/15

9/8

8/5

EXHIBIT H
Page 16 of 18




S

STATES... [1] 2/16
status [7] 1/15 3/3 3/23
5/25 6/1 9/8 9/13

stay [9] 7/4 7/7 7/20
8/9 8/11 8/13 9/6 9/7
9/24

stayed [5] 3/17 4/22
5/7 6/25 7/11

Stephen [2] 2/8 3/9
Stephens [1] 9/10

still [2] 6/3 9/17
Stockton [1] 2/11

stop [1] 5/19

Street [2] 2/9 2/12
strike [3] 7/3 8/9 9/6
suggestions [1] 4/8
Suite [1] 2/12

sure [3] 6/25 7/17 8/25
survive [3] 7/6 7/11
8/11
suspect [1]

T

take [1] 8/21
taking [1] 4/12
technology [1]
telephone [3]
9/14

telling [1] 8/25

terms [1] 7/13

than [4] 5/18 6/10 8/23
8/25

Thank [3] 3/13 5/21
10/3

that [38]

that's [9] 5/257/47/8
7/10 7/10 8/5 8/18 8/23
9/11

their [1] 8/11

them [6] 4/9 4/13 4/14

6/5

6/20
1/15 3/3

5/13 5/13 8/19

then [8] 4/17 5/4 5/8
5/10 6/6 6/21 9/9 9/9
there [6] 3/18 4/3 5/14
6/3 7/13 9/23

there's [3] 3/16 6/12
7122

these [1] 3/5

they [4] 4/115/12 5/18
6/23

they're [1] 6/18

thing [1] 4/15

things [2] 4/7 4/16
think [7] 3/25 4/4 5/15
5/17 5/20 7/20 9/10
third [2] 2/17 9/21
this [16]

those [1] 7/17
thoughts [1] 5/3
throw [1] 5/14

time [3] 3/2 3/6 3/21
today [3] 4/1 4/8 9/16
told [1] 8/17
too [1] 3/18
Townsend [1]
trademarks [2]
5/10
transcript [3]
11/6

trial [1] 3/20
try [2] 3/21 6/21

two [9] 4/16 4/18 4/25
5/17/2 7/14 7/15 8/8
9/3

U

UNITED [3] 1/11/18
2/16

unlikely [1] 7/6
unnecessary [1] 7/21
unresolved [1] 9/17
until [4] 7/5 7/19 8/6

2/11
4/19

1/16 11/5

9/24

up [2] 3/18 6/7
update [1] 6/9
uppers [2] 4/17 5/5
utility [1] 4/18

V

venue [3] 4/21 4/25 8/3
via[l] 3/16

W

wait [4] 6/7 7/18 8/6
9/24

want [2] 5/14 8/22
wanted [1] 5/19

was [4] 4/10 4/20 5/24
6/5

we [20]

we'd [1] 6/7

we'll[2] 8/10 9/12
we're [4] 6/19 7/17 8/2
8/24

we've [1] 8/18

well [3] 3/25 6/25 9/23
went [1] 8/14

were [1] 6/10

what [6] 5/25 6/1 6/4
6/14 7/2 8/25

when [2] 7/11 8/9
where [1] 7/6

whether [1] 5/24
which [10] 4/2 4/20 5/6
5/10 6/4 6/5 6/6 6/23
717 8/2

while [1] 7/12

why [2] 6/23 8/18

will [9] 4/3 6/6 6/6 7/5
7/21 8/11 9/7 9/14 9/23
without [4] 7/9 7/18
7/24 11/6

won't [1] 8/21

word [1] 8/21
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W

work [1] 9/3

would [11] 4/155/3 5/8
5/10 5/11 6/22 7/9 7/18
8/14 9/19 9/20

write [1] 9/21

Y

year [1] 6/12

Yes [1] 9/17

you [18]

you're [2] 5/11 9/9
you've [1] 4/25

your [8] 3/25 4/4 5/11
5/23 5/24 6/19 8/16
10/2

yourself [2] 3/6 3/8
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Exhibit 4, Springshoe, Medial, Along Flex Axis
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EXHIBIT 5, Springshoe, Medial, Perpendicular
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EXHIBIT 6, Springshoe, Lateral, Perpendicular
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EXHIBIT 7, Springblade, Medial, Perpendicular
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EXHIBIT 8, Springblade, Lateral, Perpendicular
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S8QLWHG 6WDWHYV &RXUW RI $SSHDOV IRLU
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-DPHV & 2WWIHHOARRYQ 6RQVLQL *RRGULFK 5RVDWL RI 3C
DUJXHG IRU DSSHOODQW :LWK KRPDR Q7 W&B UFPIDFMO B HIOHV R

&DOLIRUQODEKDY® $ $WHDWD 0 &KXOPREDDXOQJ 2QRIRQDQ
JUDQFLVFR &DOLIRUQLDLFEFERKDHRX® VDG ZD V

&OLOW $ *HUNMWRHQH\ 2IILFH DRO ®KXQVHQHWQLWHG 6
,QWHUQDWLRQDO 7UDGH &RRELV&LBQIXHGDRKLDSBMIO KLP RQ
WKH EULHDEZHWH /\RQMHUDO &RXHQEOHD XG &BVVRQYWDQW
*HQHUDO &RXQVHO IRU /LWLJDWLRQ

*OHQQ ' %HOWHHPOHEDXP 'ROO /@ 'RQBROGFIQQDWL 2KLI|
LQWHUYHQRU 'RXEOH 'LDPR@GG LMWK LKEDPW RRQVEOK UBWHL 1 ZD
6KXIIOHEDUJHU

'RODOG 5 'XIL@MWHJIDQ +HQGHUVROQUHIWWDERZQOBU / / 3
'DVKLQJWRQ '& DUJXHG IRU LONWHYREGQGRQIWVORWEWHRKLP RQ
WKH EULHR@HUH% X DQKDVRQ : OHOYLERXQVH@LZZBEBEHWK $
1ILHPH\BIQEGPLWK 5 %ULWWLULGEROPVHO RQ WKH KNHEI[*ZBDHWLC

:LOOLDP $ BOGAHSKHO - HRWKRHRS *DJH //3 RI '"HQYHU &RO

$SSHDOHG IURP 8QWHGOOWDLWRDO 7UDGH &RPPLVVLRQ

EXHIBIT 9
Page 1 of 26
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EXHIBIT 9
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FRXUW UHYHUVHV WKH &RP RN IR Q PO WIQGWQIRWRBWDYH EH
%HFDXVH WKH &RPPLVVLRP DROYRWMUXFMGRQ FFODWKH § SDW
DSSO\LQJ WKH RUGLQDU\ REVHUYHU WHVW IRU LQIULQJHPHQ\
RI WKH VHFWLRQ L Q GXRMHIAWLHFT X LRIMPM QW Y WKV NVFWKH &RPPL
GHWHUPLQDWLRQ RQ WKH § SDWHQW

&URFV LV WKH DVVLJQHH BDWKBWY RQURMVIV 1 SDWH
S%UHDWKDEOH )RRWZHDU 3LXMBHV °~ LVVXHIBVRG RHED ILOLQJ
7KH DVVHUWHG FODLPV Wl WEBHBPHQSEHWWQFODLPVY DQG
IRRWZHDU KDYLQJ D IRDP EBSHUVBRWWRA{D BGXSSHU~ DQG D
IRDP VWUDS $ SDLU RI FRQQHFWRUV WLHV WKH IRDP VW
FRQQHFWLRQ FUHDWHYV IULFRH RQDO® SRIUF DY W& B DONSIRNGLW L F
WKH EDVH VHFWLRQ

&ODLP RI WKH { BBWRQWREZMDBRSKDVLVY DGGHG
$ IRRWZHDU SLHFH FRPSULVLQJ

>D@ D EDVH VHFWLRQ LRDGO X5 IMRIOBQRIBSHE DV D VLQ

SDUW PDQXIDFWXUHG IURP D PROGDEOH IRDP PDWHULDO

>E@D VWUDS VHEWLRQO IRUIHPIRGWH UD PR ONKIDED LV DWWDF
RSSRVLWH HOGVWKKHYXSBBHWRH WHHWER®Y ZLWK SODVW

EXHIBIT 9
Page 3 of 26



Case 3:14-cv-01586-MO Document 230-9 Filed 05/17/16 Page 4 of 26

GLUHFW FROWDFEFW ZLWK LWIOHRP ROIGHD EON HP YWHWLRQ DC
UHODWLYH WR WKH EDVH VHFWLRQ DW WKH FRQQHFWRU

>SF@ ZKHUHLQ WKH XSBSHQLQFAOXGHMJIDRQ GHILQHG |
XSSHU RSHQLQJ SHAKHPWHMWIKUIUDEWLRQDO IRUFHV GHYHC
FROWDFW EHWZHHO WKHWKWHUBBVWHFWERQRQQDBW WKH
FROOHFWRUV DUH VXIILWKHOWWWBSPDHPWDRQ LQ SODF
LOWHUPHGLDU\ SRVLWLRKHDHEHUDISHYRBMORQ OHQGYV
VXSSRUW WR WKH $FKIKX®PPY SRRW LIRV RUWHKG LQ WKH F
UHJL D@ G

>G@ ZKHUHLQ WKH XSSWDQWEDXGE KRRIMRERY DQG D
VXEVWDQWLDOO\ YHUWLFDO SRUWLRQ IRUPLQJ D WRH U
FRQWRXU RI D KXPDQ IRRW WHKHRKLY MWSKHUV IURP DQ LG
RI WKH EDVH VHFWLR QRAKHHH WK W R [UJ RXWHU DUHD R
VHFWLRQ ZKHUH WKH VPDOOHU WRHV H[LVW DQG

>H@ ZKHUHLQ WKH VRORP LODFOXOGEHVKD YERW [URQW D
WUHDG SDWWHUQV ORQJLWXGLQDOO\ FRQQHFWHG E\ D |

&ODLP RI WKH PYWRQWRIZNDGBGBYSKDVLV DGGHG

$ IRRWZHDU SLHFH FRPSULVLQJ
>D@ D EDVH VHFWLRQ LREOGXE MRIOBQARISSHAW DV D VL
SDUW PDQXIDFWXUHG IURP D PROGDEOH IRDP PDWHULD ¢

SE@D VWUDS VHFWLRQ IGHBHIRIRA PDRRIQLDO DWWDFK
RSSRVLWH HOGKMEBVHRMHFR MRQ VXFK WKDW WKH VWU
GLUHFW FROWDFW ZLWK WIRAVY¥ DMHD B MWHEW HRWRDW KEHSED V |
DQG

>F@ ZKHUHLQ WKH XSBSHQLQFAOXGHMNJIDRQ GHILQHG |
XSSHU RSHQLQJ SHULPHWHU DQG ZKHUHLQ WKH VROH

DQBKHUHLO WKH VWUDBEHWHAHAR O SLYRWWRQWDFW SRL
XSSHU RSHOLOQJ SHULPHWHWRODNIGFW SRIIFR®GRQ WKH

SHULPHWHU DOQOG ZKHUHG® YHORWSHROD\OWIRK FHRRQW D FW E
WKH VWUDS VHKFHWE B®HDWDHFE WL RGDW D WR W B W WSIREKPHQW D
VXIILFLHOW WR PDLOWDLODOWSOD FWHDSEGHEWL SRVLWLR
DIWHU SLYRWLQJ ZKHUMHRYD WHKH W VXS SRHAW WR WKH

SRUWLRO RI D KXP\WBGRRWMKHRSHIQGHDU UHJLRQ

>G@ ZKHUHLQ WKH XSSWDQWEDXGE KSRRAMRERY DQG D
VXEVWDQWLDOO\ YHUWLFDO SRUWLRQ IRUPLQJ D WRH U
FRQWRXU RI D RXPD® URRWKH VRHUVHUIRRPQWKH LQQHU DI
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Rl WKH EDVH VHRMKXIRQ AKHIHWWRHKWY RMXWMWUWRIJHD RI WK
EDVH VHFWLRQ ZKHUH WKH VPDOOHU WRHV H[LVW DQG

>H@ ZKHUHLQ D GHFRUDWLYH SDWWHUQ RI UDLVHG
RWKHUZLVH FUHDWH@HDQ WRHDRSSHIPW HIQHSQDNK R1 WKH
XSSHU RSHQLQJ SHULPHWHU DQG

>1@ ZKHUHLQ DY §@QXWLEDMMNR UR/I EDRUMK | RUKRHH G XIEQY W D Q W L D
YHUWLFDO SRUWLRQ D®® ULKRHQWOEVWRQWLRQODQG ZKH
YHQWLODWRUV H[WHXG X% DI RPWMRUWMN RHWWLFDO SRUW

>J@ ZKHUHLQ WKH YHWKNMH PSSR UWERIGHY DQ XSSHLU
ZKHUHLQ WKH YHQWLARWWHKHWY HXSBHIRUPHWGLS DQG ZKHU
XSSHU VWULS HKWHW RN UHREBRAQ WRIRDWRNMDBEREBAQYW IRU WK
VWUDS VHFWLRQ DQG ZKHUHLQ WKH VROH LQFOXGHV D (
XSSHU VWULS DQG LV VHSBUWWHNWHIGY HURPOWEBH WIRBIWMUHJILR
KHHO RI WKH IRRW@ZE XKIKBUHEQ WKH ORZHU VWULS YHUWI
GLUHFWLRQ WRZDUG WKH KHHO DQG

>SK@ ZKHUHLQ WKH VRORPLO¥OPGEHVKD YAERW I[URQW DQC
WUHDG SDWWHUQV ORBGLWEX®LQOD\W\ VAHFWLHRRW ZL W KR X\
SDWWHUQV ERXQGHG E\ UDLVHG VLGH SRUWLRQV DQG

>L@ ZKHUHLQ WKH VRO H IWRW KHWU IDFHOKGYLQJ D VX
EDVH LQFOXGLQJ D UDLVMRG VS F\R YW D OW\K AMKHH D/ XSSRUW E
7KH Y SDWHQW HQWMNRHG R@®RPWHERRU "L EDVHG RQ

TKH 1 KSDWRQW FODLP DQG VAWHOQDLBXUBMY RUQDP

IRRWZHDU GHVLJQ DV GHSLFWHG LQ WKH ILIXUHYV

Y)LIXUH
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JLIXUH YLIXUH
JLIXUH YLIXUH
YLIXUH YLIXUH

&URFV RI 1LZRW &RORUDGW DQ@G ® @ BRIAMIBGVFRQ 0DUF
DQG $SULO U RWSRHFAWVYYBIPNQGHG FRPSODLQW D
FRPSHWLWLRQ XQGHUE\ BHVEROGHQWYV VBIXWLWREA LPBARUWKH !
6WDWHYV RI IRDP IRIRWEWDHUWEGE WKDW WKH LPSRUWHG IRRW
DQG RI WKH 1 SDWBQW WHKH BHVSREUAPWWDQGHAGUHVYV

ODWHU ZLWKGUHZ LWV WUDGH GUHVV FRPSODLQW 7TKH FRP!
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&ROOHFWLYH /LFHQVLQJ , QRADHOHFDWL Y RIB DRBR GI(/@&B*@&R UD G R
'RXEOH 'LDPRQG 'UWWULERWERK® 'LDPRQG’ RI 6DVNDWRRQ 6L
(IHIHUYHVFHQW ,QF 3(IIHKEXWF HOQDWV DRAK X WHRV W V *HQ ; 6
3*HQ ;” RI 7RURQWR 2QWO®RQRV +ROBGD®I /WG 3+ROH\ 6
9DQFRXYHU %ULWLVK &ROXPELWHG $XVWRUDEHDWSQIH. :DVK
&KHQJTV (QWHUSULVHV ,QE -RIUMIDWOVWDGOWNHULH 6RQV ,QF
%DOWLPRUH 0DU\ODQG &RW B U RID/MRV LEQIMD® VQL D 3D
+DZDLL RI +RQRILXO XD Q«® 6KDND 6KRHV RI .DLOXD .RQD
DGGHG D WZHOIWK U HRISRIREH PRR WV2AHADURLMGRQ RHDIJKWYV 9LUJ
RQ 2FWREHU $ I WHRH @ RIVH D\DHBW WRPH GHWHUPLQDWI
LQIULQJHPHQW ILYH UHVSRQGHQYWAL JDMPIIR@H G &R QWKHHF WQ Y |
'LDPRQG (HIHUYHYHFO® QWD QG +ROH\ 6ROHV  7KH\ PDN
SURGXFWV LQ $VLD DLQXGV RPWRHVE QULKHPG 6 WDWH YV

2Q 6HSWHPEHU &URFV ILOHG D PRWLRQ IRU VXPPDU\ G
LQIULQJHPHQW RI WKH JRQ GHOWHD W QVZHWHG ZLWK PRWLRQ
GHWHUPLQDWLRQ RHQ@R®ILQIKHQUHP SDRWHPEHU 2Q WK H
SUHVLGLQJ DGPOREVWMBWHYHUDQWHG UHVSRQGHQWVY PR\
GHWHUPLQDWLRQ RI QRQ fQIUSDWHBMQW 2R WHKYLHZ WKH &
LVVXHG DQ 2UGHU RI PDEBWXU QIQVGL BB '"HWHUPLQDWLRQ RQ |
2Q UHPDQG WKH DGPLQLYVIWQ CHYILLYGH QAXIGDIBI\ KKHHD® LQJ IURP
WKURXJK

2Q $SULO WKH DXGPIH ERW B D Y& KB MHVB/R QG HQW V

QRW YLRODWH VHEWILIFD® O\ WsKSH AMGRELIGIL VRAKWQIEBWW XKIB W WKH
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ZDV QRW LQIULQJHRF\DIYGSWRBWFWY LWV %HDFK &D\PDQ D
VKRHV GLG QRW VDWLVI\ W HKHK KV EBREHMVADIOF LUWRSXNV WU\ UHT?
UHDFKLQJ WKLV ODWWHU BWIEYN LRXG MK HR DCHBLVRKEBDWSE B G X F\
GLG QRW SUDFWLFH WK HK S DIWH@W W \ 7XD\QHQWDMA K MK FSLIGIL | |
WKDW FODLPV DQG RI WKHKDIYH EBWO RE YARX® & QiGH U
LQ OLJKW Rl WZRRYLBBEMWV Rl WHH $TXD ZORWLREHRIEPODLPV
RI WKH T SDWHQW 3D@GIQW &R S$IX HUKIHH SDWHQV
'LWK UHVSHFW WR WKKHGHVLEDEBQWQWKMW DGPLQLVW
SURYLGHG D GHWDDQRGFREVEDEFWLRQ
,Q VXPPDU\ ZKHQ WKH RQVEDWHB® DV B ZKROH WKH Y
LPSUHVVLRQ FUHDWHG EJQVK®FPXBIHAHARRWZHDU KDYLQ.
RSHQLQJ ZLWK D VWUDS @RWDW. @POXRBWH MM\ SDWWHUQL
DWWDFKHG WR WKH ERGE\RWZARK KW RR@® ZARQQHFWRUV L
XQLIRUP ZLGWK EHWZHHQ WKH WZR URXQG FRQQHFWRUV
VKDSH DW WKH SRLQW R WBI\W®D KR WM KHHOHE1 WKH VK
URXQG KROHV RQ WKH URFHGRL QW RHVX\BHPDMWOLF SDWWH L
WUDSH]RLG VKDSHG KROHRXBGHWR&H WIIBHIZ® ®® R WKH »
LQFOXGLQJ WKH IURQW WBIRUHOLRIQ DM WR O UH[FBISW IR U
FXUYDWXUH LQ WKH WHPH RQG KXHBRWWHKIDWDLQ WUHDG
XSSHU DQG ORZHU SRUW LR QWURDW® KH LWR\OH GRHW QRW FF

HQWLUH VROH DQG VFD®ORSHGWHQGH QURPWWRBBVWWEH R
VROH LQ WKH PLGGOH SRUWLRQ WKDW FXUYH WRZDUG HEL

,QLWLDO 'HWHUPLQDWLF® LRRX 9LR D Q& LFHF RAVHHDELHOO WLRQ R
5HPHG\ DQG %RQG LDW $SU,QY 1R 7% DVHG RQ WKL
GHVFULSWLRQ WKH DG RX®DLG/ WAKHN RO HIXERBHY DQG *HQ
SURGXFWV GLG QRWH L\Q KHLQ@J N WVEWHE DRAKP Q\RW. FRNIQXQ@Y DQG GR
HIWHQG WR WKH KHHO RIPWKWHDNRBLQJIKH[PXIYHG WKH &RO
(HIHUYHVFHQW DEFXVHG S UMRQW VEX WU W RMWRI®R IQ@XE WH DG G H G

IXUWKHU H[SODQMHWLRER WK D W WK QRW KDYH URXQG KROHYV
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+H IRXQG WKDW WKH 'RXEOHRGHEPRYGGDEFEARWGLOUULQJIH EHF
WKH DFFXVHG SURGXFWV KON IRW®ORZDLYW PQWWRIDW® WKDW C
XQLIRUP WKLENQHVV WBGGGW R VWERWK H KR RH W K® WKRHXSSHU
DUH QRW URXQG KROHV LQ WKH XSSHU WKDW DUH SODFHGC
SDWWHUQ RU D W WFHRDGI $\D W\ H UHD WKDM VR OH

2Q $SULO &URFV &PPLVYGRQKHQ¥RVWLIDWLYH DW
ILOHG SHWLWLRDIMKRWHKIHHRIRFPPLVVLRQ 2Q -XQH W K
DJUHHG WR UHYLHZ WKH IRBORQIGQADIWWRHMFHUQWQJ QRQ LQ
WKH T SDWHQW DQG WKQ CROFWKRI WHWHK@LFPWLSURQJ RI
LQGXVWU\ UHTXLUHPHQW DQ®OLGWWH ALW&LQHVEBIHEQY WR W
7KH &RPPLVVLRQ GLG QRW UHYLHZ DQ\ RWKHU LVVXHYV

2Q -XO0\ WKWVERPPDIILUPHGRWRR LIQQBLQJHPHQW D
GRPHVWLF LQGXVWU\ IRU WREY IR X VRIHW M QMR U DQIGH 1 SDW
&RPPLVVLRQ DXJPHQWHG WRWHKHGUMFXWNVDRAQGHYHUPLQDWLR
LQIULQJHPHQW RI WKH § SWWHQWWRLRG 8DFMNKRIWHDFKQLFD
GRPHVWLF LQGXVWU\ UHTXIDWH RHHV DEF XVHGLYKRHY DQG &U
ODFNHG HYHQ VSDMRU RROHWWUBRQ GS RKW LIKGRR RW WWRHXS S
VKRZQ LQ WKH § SDWHQW GHVLJQ

JRU REYLRXVQHVV RI WK&RPPLBDMRHD W XWKHWKDW WKH D!
MXGJH SURSHUOWKRWFWKE HGLQFLSHDWHQARDEKMWRB HZL WKH S
DQG WKH FODLPH&H XYHIQRMLIFR® R DBV WKHH &R\PPLVVLRQ XSKH(
DGPLQLVWUDWLYH KEK®JINKH |ISQUEGRQIRMPW VWKIRZHG |)LQDOO)

VHFRQGDU\ FRQVIQRHURBYIRRXNV RHVV RQKHR 2B@BPUKBW &URFV (

EXHIBIT 9
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VKRZ D QH[XV EHWZHHQ LWV FODLPHG VKRHV DQG WKHLL
&RPPLVVLRQ XQOLNH WKH DGPG QLQWUWWDRWHDWX@®HDVW RQ
FRSLHG &URFV{V FRPPHUFLDKW\&BRPPLYDER® KKAE WKDW WK}
FRS\LQJ KRZHYHU GCHI6 QR G LYVRADHIEDWH RI REYLRXVQHVYV

&URFV DSSHDOV WKH &RPPBPVYQDRQIRQIL EGRO GHIFWWLYH D Q (
GLVPLVVHG DV LRWHMIKHHOQOBBRKEOH 'LDPRQG (IIHUYHVFHQW
6ROHV DUH WKH UHPDLQLQJ LQWHUYHQRUYV

7KLV FRXUW UHYLHZV WEKBO&RKR RIHWVILIRIDIW LRIV ZLWKRXW

LWV IDFWXDO VK& GWQDWLDWERYQGADEBDW S8REUNMWIO 7UDG

&RPPIQ ) G JHG &LU DQWEEVWYLGHQFH LV 3VXF
HYLGHQFH DV D UHDPIRIGIVE OAFPISQ\G DV DGHTXDWH WR VXSSF

8QLYHUVDO &DPHUD &RUS 6Y 1/5% TXRVERMNRO (GLVRQ

&RO Y 1/5%8 6

$
7KLV FRXUW KDV FDXWLRQHG DQG FRQWLQXHV WR FDXV
UHOLDQFH RQ D GHWDMOHR® WU BDOHE HYE ULGIBH K JHPHQW F

(JASWLDQ *RGGHVV .QF Y )6ZLVD ,QF)HG &LUHQ EDQF ,Q

(J\SWLDQ *ROGGBKIW FRXUW ZDUFPHG WKOWDREMSRO D GHWDL

GHVFULSWLRQ RIGWYXIH ¢ ODLMVANAMG XQGXH HPSKDVLV RQ SDUWL

GHVLJQ UDWKHU WKRIQWKBPEODWIQRQM DWKR®O®H ,Q PDQ\
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FDVHV WKH FRQVLGHUDE®H) HIDRGWWDQLOBBKYHUEDO GHVFL
FRQWULEXWH HQIRMN.JIK MPRH QW HD QQO\VLYV WR 6HH/®BOW WKH HQ
'HSLFWLRQV RI WEHVEIDLPHZRUGYV GENV® UDIFW. ONURP WKH
LQIULQJHPHQW DQDPMQWDR SIKXMWRHIITY DQG GUDZLQJV
'HVLJQ SDWHQWV DUHH® BV DKKRZFODQRPGUDZLQJV D

FRQVWUXFWLRQ PXVW EH DGDSWHGE VWHRIDO BVHWWRU 1 DROG VHIRE

,QF Y &RQODJUD) ,h @F JHG &LU FRQVWUXLQJ D G

FODLP DV PHDQLQJ D WUDQRDW VKRRZWDKQ H: AHIXURAKXV DQ
LOOXVWUDWLRQ GMSNIRFWVWKOQVWWQFEKOG EH E\ DQ\ GHVFUL!

ZRXOG SUREDEO\ QR W IBMKRXWHW OH R BOXKY WU DRURBE

3>$@V WKHWXOBOXVWUDWLRQ LQ WKH GUDZLQJ

GHVFULIWOK®O RI 3IDWHQW ([DPEQLQJ 3UWRIKHGXUH

7KLV FDVH VKRZV WKH GDQDHWNWOILOHGLDQEEDRQFODLP |
7KH FODLP FRQVWUXFWLRQ HRFMXVHEGY RR) WKHWLFX®DWHQW Gt
WKH DGPLQLVWUDWLYH MXGJH DQG W KHHUSRWFLARLY \RL RIQK BIZG M VL
D ZKROH 7KLV HUURU LVPPSSDURQWW IHJSWKALYRUHIHUHQFEH
UHTXLUHG E\ WKH ZULWWHQ GRWLP\ FRIQAV WU XBWDRQQEXW T
XQLIRUP ZLGWK DQG KR QR B WHIQHOV VG BEBGCD BRI WKH XSS
LQ )LIXUH RI WKH § SDWH®Q\W® DNKHWHHDWHDSZER@QXHDW WKH
VWUDS RQ WKH IDU OHIW R GMHWH JQJ KUK U H7 IGRWH VWXRW UHT X
XQLIRUP ZLGWK EHWZHHQ WKH WDIR/RIRRXQ G/ KROQ®M HBW)RUX U H
1 SDWHQW WKH KROHV DUH)IQRWHHYN®AZWIDBEES LQ WKH

SDUWLFXODUO\ WRZDUGV WYXW BLKHWARH WWHQHWRHP GHVFL

EXHIBIT 9
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XQLIRUP VWUDS ZLGWK DQG XQ UIRW\PWRR QK I SIDALLPH B RIQOAY H ¢
HUURU GLVWRUW YV DMK L\QLIW LEQ I R H R G LYQUIH\L RE WHKIH GHV LJ
ZKROH 7KH DGHPIMXN.GWUDWGYWKH &R P MW/ LIRSS MHWE&H RUG
REVHUYHU WHVI) WRRIMXH @G HMIXUHV =+
%
,Q GHWHUPLQLQJ ZKHWKHUWD QQDFIEXIHN\G [8 BPGXFQWHG
FRXUW DSSOLHV WKH 3RUGLQ D UDQR EASHRU QRO R M BRHHY B IHW WR X

(J\AISWLDQ *RGGHVWG DW 7R VKHRZHDWM UIA@GHU WKH SURSHL

RUGLQDU\ REVHUYKWKB PLOLADW FUW GHVGHEWLYREOLQWR EH
WKDW WKH DFFXVHG SURGXFW LV WKHNBBBW YV WK K HD WKW
GLIIHUHQFHY EHWZHHQ WKH FODIOPHOGUMQBLEERGYHG GHMW |
DUW WKH DWW H QRHVRIOF B O VRKIG KODRWREN HQ WHR) WRREH DV SH
WKH FODLPHG GHWVLURRVWKWM SULRWWHWODLPHG GHVLJQ LV F
SULRU DUW GHVLJQV VP DOWKG® LDIFHRXVRH & HEHW QHB@G WKH FC
DVVXPH PRUH LPSRUWDQWH HVR\S\WRWMKHWLRDO RUGLQGBB\ REV
RUGLQDU\ REVHUYHU KRZHIYMSR ZW O Q FBIL WHROW BRWMMDG KIITHUH Q
RQ WKH RYHUDO® IBILHFHW HX F\W K RR/Q GV KHH QHM LW®H FODLPHG C
VLPSO\ FRPELQHV ROG IHDWXUWVPIDQ WKHR®HEBDMIBISS 8D U D
GHFHSWLYHO\ VLPLODU WR WKBW FBXWHIN & BWXSRORWDME D ILQG L
LQIULQJHBD@W + ,Q RWKHU ZR WR®VWXDKH DAHAHHSWLLY D UH)
VLPLODULWLHV LQIQK®RRWY RUNVQPLGBYQWD B VI HDWKWHNPLQ LV

$PLOL  OQRYDWLRO®W 7KH RUGHQDUN\REVHSBEOLHY WR WK

GHVLJQ LQ LDV HQYWIW MM B&O ,OF Y "'\QODPLFV &RUS RI

EXHIBIT 9
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) G JHG &LU®>0@LQRU GLIIHHOQQPHDBWHWYIHG GHVLJIQ
DFFXVHG DUWLFOHYV GHVLIORWDGQRWH@WQ® VMKRGOQJ RI L

3D\OHVV 6KRHVRXUGHDW TXRMWIRXY 6\V ,QOF Y :KLEOSRRC

JHG &LU

7XUQLQJ WR WKLV FDVH WKH &RPPLVVLRQ SODFHG XQ
GHWDLOV RI LW\ SAWILRQVRQ VBKIN FEDWHTKRNG GHWDLOV EHF
PLVWDNHQ FKHFNOLVW IRU LI)IVLQZIHPR QWKH :G&M\KIRDQWDV D
&RPPLVVLRQ XVHG PLQRUHGIQ | MUKHIQ BB W HEGIWVHEG GHVLJQ DQG
SURGXFWV WR SUHWHQWLRJHPIBQ®YJ RQ RWKHU ZRUGV WKH FI
GLIITHUHQFHV L QUID/R\DHDAV LIRROP GNOK WPFSYHHNAV ER Q LRPIHB KRUQD P H Q
IHDWXUHV

7KH SURSHU FRPSDULVRQ UG XLWHZVRD WKGHGEADZIL QJV R
SDWHQW GHVLJQ DQG WKH DBHOLHFG ISRIR EXPRZ VRRAV WKH

RQ WKH OHIW DQG WKH "REKGEOAHDBPK RQS &EHWRQ WKH ULJKW

EXHIBIT 9
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7KH GHSLFWLRQ EHORZ FRPBODUHOW WKG® WKH OHIW W

'$:*6E VKRHV LQ WKH BHQWHE6 EDVIGRHY RQ WKH ULJKW

7KH FRPSDULVRQ EHORZ SBWHQWKRQI WKH OHIW DQG

'LDPRQG 2ULJLQDO %HDFK '$:*6E VKRHV RQ WKH ULJKW

7KH GHSLFWLRQ EHORZ FRWIDQUMVRWKWKH OS8DW WKH -

([SORUHU VKRHV LQ WIOHFBERWHW & UDLFEHW VKRHVY RQ WKH U

EXHIBIT 9
Page 14 of 26



Case 3:14-cv-01586-MO Document 230-9 Filed 05/17/16 Page 15 of 26

$ ILQDO FRPSDULVRQ SOPGWY RQKWKH OSDW DQG WKH |

:DOGLHV $7 VKRH RQ WKH ULJKW

7KHVH VLGH E\ VLGH FKMHMSHULVODQWHQRW WeHVLJQ DQG WK

SURGXFWYV VXJJHVW WKDW DR RUIBL QDWKREKH WBYHRUIDUW Gt

EXHIBIT 9
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GHFHLYHG LQWR EHOLHYLQJ WKWK B FFXFH ® \8 WRGHX 5W W HDQW H C
RQH FRPSDULVRQ DIWHU DQ R VQKIDW OW KB HE\R HVDDS SHDWK H F(
DQG WKH DFFXVHG GHVLJQV RH@HFARODIRUHY®QQ PDWBE XS UDQ
FRXUW LV QRW FIR@ IRGEQRGD WK R BV H U YH UU FIR XR® H WRSHU W R
RULJLQDO RUGHU WHMRRXOGYHLR FPQIJHG HIIRUW

2QH RI WKH RYHUDOO HRQHEWW RH WEWHWHDFMWLRQ EHWZ
DVVHPEO\ SRUWLRQSRBQ® LVRIQHRE DAVKIH KH R/MAU 2 & HWH DWW W D FK H (
EDVH OXOWLSOH PDMRU GHNER® CHQHS RIVQ & FRMDWLQJ D
SRLQW DWWUDFWLQJ WKH H\H RK KX F [RHZE QQ DW K HR RWHHWYDHD O
GHVLIJQ $QRWKHEWRRHWKOOGHINHIWKIH B RLWRX®GHG FXUY!
HOOLSVHV WKURXJKRXW W KHWE BBL IRU ALLQIFIO B GLRUWNVRHFR Q W
VLGHZDOO RI WKH BDYHVWROPYHRQMLQXRXV ULQJ HQFLUFC
2WKHU H[DPSOHV RI URXQGW G @ XWKH \G RWL HO @SV MW KH HOOL
WKH VWUDS DQG WK8 VRKRMW EBDSHQ LBBLR WE B/HWLEQ DQG WKH D
GHVLJQV KDYH WKHVH RYHUDOO HIIHEWYV

,Q DQ\ HYHQW WKLV FRXUW SHUFHLYHV WKDW WKH DFF>
HITHFW RI WKH § GHVLJQQ® WXDILEWNQWR GBWWH P DUNHW FFR
WKH DEFFXVHG SURGXFWV LQIULQJH WKH § GHVLJQ

&

2QH UHTXLUHPHQWDR/IHG YHWWQRQ WK DWWLRB®RNVWLF LQ!
SUHODWLQJ WR WKH DUWLFOHV SHRWMBWRIG [EX WE HV & B WSHIQRA
HVWDEOLVKHG ~ 86 & t 7RDGHWHUPLQH WKH UHODWLRQ\

GRPHVWLF LQGXVWUDWD/MIF GHRWME W HBRH FWRHFEORPSVRQF LQC
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UHTXLUHPHQW  WKH &RPPLWYHWRIH G HWMWKHI RLIQGXW VWLU\ SUR G X
FRYHUHG E\ WKH DVVHUWHG RO WK W HAKHQ WWIDVWSURQJ R
UHTXLUHPHQW 3LV HVVHOQWLWORBU WIQHUVQPHPEQWVKL H D F

GRPHVWLF SURGXFWV WR WO PNV VHIIFWHNG BOAJIPVYUYDGH &RPF

JHG &LU RWKHU ZRUGV WRIQWHRERKRLEDY SWRRI Wt
SDWHQW FODLPV FRYHU WKH \BKDIW FHOHYDE DR IR RVIBEHBERIM U \
VLPSO\ WKH FRPSSDDEWQRHPDWWRZQ SDWHQW

%HFDXVH WKH WHVW IRU WKH WHFKQLFDO SURQJ LV
LQIULQJHPHQW WKLV FRXUWHNMVHY WKNW WR GRESREH &URF
SURGXFWV WR WKH © BOMWHRRK GW WDV VWDWHG WKDW WHYV
WKH WHVW DSSOLHV EHVWSDQ LIV R/Q GRH B\ K\RI GMKIFRIFQ JVSDWH Q
GHVLJQ DQG WKH &URFV SURGXFWYV

7KH GHSLFWLRQ BWK®RE SGDMHQW RQ WKH OHIW DQG WK
RQ WKH ULJKW 7KH &URFV &DPNVBRHYGD.UWB\VSEDFRVLFDOO\ LC

&URFV %HDFK VKRH WK WQDY WKOWVSXWVRGXFW IRU FRPSDULVF

EXHIBIT 9
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$V LOOXVWUDWHEG \VMGWKIHRFPEGHLVRQ RI WKH 1 SDWHQ'
&URFV %HDFK VKRH DQ RUBLQDWLYV REWHUWHKWB 3$DLRU DUW
FRQVLGHU WKH &URFV VKR$SFNVWHMIOQMW MG PEHHNVYIWKH7KH RYHUDO:!
GHVLJQ LQ WKH 1 SDWHQWDWRIGWW KHY & B RIFKEDRIRKRIMD OO HIIF
Rl WKH GHVLJQ SUHVHQW LW EBEQW® K WAV IV KRIDWIHNQ WKH IRFD
PXOWLSOH PDMRU GHVLJQ OLQMVVWKHG SFRAKMMAAXNKEHRGEY INVU DWW W D
WR WKH EDVH $QRWKHH RV WRKH 8 HGXBPXOUWKWMRD QG HOOLSVH)\
GHVLJQV &URFVYV VKRHV HFBAR R\ WKH RY HGBIXOV ERLHY KH SU
DUW WKH\ LQIULQJH WKHUYRFWGNDWIQVILAKXWKH WHFKQLFL
GRPHVWLF LQGXVWU\ UHTXLUHPHQW

, 9
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2EYLRXVQHVV L\RDODXHEWVRG RQ XXM UQVXQU LBIFWWL QF O
WKH VFRSH DQG FRQWHQWHRO MWHO SRJIL RQ GOLLED W\K MMD U W
GLIIHUHQFHV EHWZHHQ WKHPSGLRQYDBQW LIRIG WEG FOBIKH H]

REMHFWLYH LQGLFLD RIORQDUFKYLERXWYHYY ODFK &RUS Y

*0% + ) G JHG &LU FRXUMUIMAYLHZY WKH &RPPLVV
GHWHUPLQDWLRQV H.LWIQRXWWGEHIBEBWRBO ILQGLQJV IRU VXE

&RUQLQJ *ODV RURWYO 7UDGH &RBPTQ JHG &LU

6XEVWDQWLDO HYLGHQFH. GW GV MNFIXVUMN OHPIVRWDHEOH PLQG PL

DGHTXDWH WR VXSSRUSMIDYAEBEQBOX/DRIPUD &RUSB 6Y 1/5%

TXRWRQYRO (GLVRQ &RO8Y6 1/5%

7KH &RPPLVVLRQ UHOLHG RQ WZR SULRU DUW UHIHUH
REYLRXV WKH $TXD &0RJ WKH EDVH RI WKH 1 VKRH DC
7KH § SDWHQW KRZHYHU LQDRMRYLRISOO BPHRPAEY IRXQG L
7KH 1 LQYHQWLR® P QARDXIH W DY HREDE WWRLI KR®IPUHFW FRQW
LPSRUWDQW SDUWLRRQWXHNVFR® ALK WULRU DUW

7KH UHFRUG VKRZV WREBWOW KBIF®XIDROWDGBGWFRXUDJH DQ
IURP WKH XVH RI IRDR WGWOQIDSM DUWQBGDZRXKQGVRRWIDGG D IRL
WR WKH IRDP $TXD &ORJ EHFDM\WRH VIWDRAWMBK QG HIHIRUP L
FDXVLQJ GLVFRPIRUW IRU D UZWDG&HMSLFWKH R DY XQVXLWDI
7KH QDWXUH Rl WKH SUREOH R?R WWK B F KRRVXQRBR\MZ\WMEEB SULRU
D PDWHULDO ZLWK HQRXJK $HFEDOWHFLWM QER® QIGRWKOHOR Z 3JL
WKH IRRW PRYHG LQ WKH WKRHPDWHUUPOLQH®BVIRDP ZDV O

DEUDVLRQV DW WKH EDFN RQWKRDPRRWG GHIRBMKEQWLSURSHL
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JRDP DFFRUGLQJ WR WKH KK W DIRRG GALHEP RRW PHDQLQJ
VWUHWEFKLQJ RI QRUPDO XVH ZRXOG OLNHO\ FDXVH WKH P
7KHVH GHIRUPDWLRQV ZRXO® JGHH RWHWKKHV@RIDSD OROLIH \
IRRWZHDU FRPELQDWLRQ R@RXWX VW& HD SQUR @/ tHDLCO/MW LEEUP DW W D
IRRWZHDU LQ FRPELQDWLREQRMKK LD PEHFRNIOH. \RRU WKDW FRX(
OHQJWK RI WKH VWUDBSOIR UL FRPGRIBRWWIU HWEKEQLPQ G@HIRL

'HVSLWH WKH SULRU DUW ZDUQLQJV DJDLQVW LQHODVW
WKH 1 SDWHQWRBIPSORVKBXW D EXFRWKHBUVVRIPGIDU DGMX
PHFKDQLVP ORUHRYHU WKH § SDWHQW ULYHWHG WKH LQF
WKH IRRWZHDU  7TKDW X LEHIGHG VWERBX %/l RRQU DDDWJVW W K
FKDUDFWHULVWLBD R DQRDHPGVOR SHWQRH BUW ORVHG D IRDF
ULYHWHG WR D VKRH 7KH BXXKW WD DVWIEWHQIMD W RU VWUD
IOH[LEOH PDWHULDOWMHVE $0 K HLEOHHGWU DSV KIWWWDFG DO WR
$JXHUUH § SDWHQW FRO 0O =

7KH UHFRUG VKRZV WK D W L&GR WK PW HIRBLMELWDIVRMN VIRINLIO O L C
DUW WKRXJKW W KIRW SIROPQWWRIFRQQHFWHG WKURXJK SHUIR
VWLWFKLQJ RU ULMHWILGH@HBHRBH MRR PWEDRIL®J WKLV UH
HYLGHQFH WKH &RPPLVYQLRI XHIMHIKLF® WKLV FRXUW VWL
SNQRZQ RU REYLRXV FRPSERPWMLROHWHROHWDERW ¥HP SO\ EHFD X\
GHVFULEHG DV VRPHZKDW LWQIHIRGXFWRRARMMKRWBRORH XVH °

JHG &LU ,Q WKLV IRDWPHVWRDIBYHIHUH QRW VLPSO\
LQIHULRU °~ 5DWKHU WKH SBEDRUZDVW @ KRZWA WIKPMH PDWH |

VWUDSV $OWKRXIK DNMQRZORDO WDV NQRDE DN XQKH &RPPLV'

EXHIBIT 9
Page 20 of 26



Case 3:14-cv-01586-MO Document 230-9 Filed 05/17/16 Page 21 of 26

XQUHDVRQDEO\ GHWH WPLQHSV WKW NRDPZQ LQ WKH DUW ZLW
WKDW WKRVH SULRU DUW UHMHHREFG VR XWQRSIHEGIGFW KR UP XV
7KXV WKH &RPPLVVLRQ FRXOGGIHRWKIUR DHEOU\FR@ RI RUGLQ
XVH IRDP WR DWWDFK D IRDP EDVH SRUWLRQ WR D ZHDUHU

7KH &RPPLVVLRQ DOVR KHRD® WKDWKFHKRBRWHQLDO IRU D
VKRH WKDW LV RWKHRIZPVIH PID ®RIRIFDO PRGLILFDWLRQ EHFI
VKRH RI XQLIRUP FRPSKRI IPRIQRVQU D UR LIV IRPW DWORNEFDO PRGL
EHFDXVH IRDP ZDV NQRZQ WR EHWLDQ WXDM.ZDECSHURQWHMR W
RI RUGLQDU\ VNLOO ZRXOG KRIP QW UDSMRVMERXXHWK D IR
EDVH SRUWLRQ 7KXV WKHRXQMHZ GRWEKQDPWIERHHZ REYLRXV D
WKH LOQOYHQWLRQ RI WKH § SDWHQW

(YHQ LI WKH § SDWHQW Q@ HUH QRZRP HOMPWRWY DFFRUC
HVWDEOLVKHG IXQFWLRQV2ZKWAKDBW Z M UGIR SREARIUGRDAWPW 2L W \L

PRUH WKDQ SUHGLFWDEOH UHYV X6 WHNG6 SW I©XW OL WRL VY QO RKDORIEW H

8 6 7KH *SDUDLQRV WHVWHP  HPSOR\HG E\ WKF
UHTXLUHV WKDW WKH VWEW SFREPD ERYZHLWHEOWERQ DQG
IULFWLRQDO IRUFHV GHYHEBR®HG HT WKHLREQDO®EGWAWEKM EDV
VHFWLRQ DW WKH SRLQWV Rl WWR\VPDERMDQY DVUKHH WX LLIFS H/QIE )
DQ LQWHUPHGLDU\ SRVLWLRB\ DVWH W/ \8 UDBWLHRIW ZKG ULDHQ G V
$FKLOOHV SRUWLR@RWI DJf KXBD@HRW FE®RO 0000 + 7KH
VSHFLILFDWLRQ IXUWKH Y Hs H YN WLERHNQ W K\H P B/BIVPY LRI WKH LQY |

>7T@KH VWUDS YBUWBWY WDKH SXW ¥YRBIS FRUVWD MERGWERH $FKLOC
SRUWLRQ RI WKHKKXPOMOBRRW WR PDLQWDLQ IRRWZHDU

SRVLWLRQ RQ WKH KXPDWPERBWPHQWWRPMH I ULFWLRQDO
GHYHORSHG EHWZBDIQG KW 8BS DW WKH ORFDWLRQ RI W
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VXIILFLHQW WR PDLQWDLQ VWUDS LQ SODFH 7KLV Kt
UHPDLQV LQ SODFH HYKIQOQ@HKHWMQSOMKWM RF WKH IRRW 1
SUHVVLQJ DJDLQVW VWUDS 'LWKRXW VXFK IULFWL

VXFFXPE WR JUDYLW\ OO RQOLK ARRIAMDVZERRKMO G QRW EH
VXSSRUWHG

_.GDW FRO 0O

7KH LQYHQWRU RI WKH RDPSQWHQWYV\WERW\E 8 KDW WKH
IRUFHV WKDW G H YKIHD RFSD P HRARZPHSHR@® MQ WIV SNIHH S GADKRHH WRUW K D W
PDLQWDLQ WKH VKRH LQ WKWK IFRBBMFWLWRRXWLRRQR/QVD QW |
ZHDUHUTV $FKLOOHV ,QVWHOUZ RUG X \QKV.R WW K H KRRIWOLNH S
WKDW DUH HODVWLF RU OHQJIDKV B QW X V VSIDEAVIHEW KWH/ WHP D C
WKH VWUDS WR 30HQG VXSSRUWRRNOHHSZWHKG §KRHVYBVLWLR
RQ WKH 6RRW@ >7@KH $FKLOOHV SDUGRWI DO DRRAV SUHV VL
VWUDS 7KLV IHDWXUH IDFLOLWDWHY D ORRVH DQDWRPLF]
PRUH FRPIRUWDEOH WKDQ SULRU DUW SURGXFWYV

7KH DGPLQLVWUDWLYH MXGJH UHFRJQL]JHG WKLV GLVWL!
DQG WKH $JXHUUH 1 SDWHQW

1RZ LW LV WUXH WKBWHW®KH WMUD $SJGHWRM 1 SDWHQ

PDGH RI PDWH KDMOIRIMKBQ GG ZDV DGMXVWDEOH DQG HOD

KHOG WKH IRRW VQXJOFRQWUION WKRHKH %\ SDWHQW GLV

ILUP IRDP VWUDBVWXBWVYEWKN UWHKK $BKQAWOWR SRUWLRQ

WKH IRRW DQG FDQ EH VHW LQ YDULRXV IL[HG SRVLWLR(

FUHDWHGGH\UWRKW ERQWEZBHW WKH XSSHU SRUWLRQ RI WK
WKH VWUDS

,QLWLDO 'HWHUPLQDWLER® IRRRQ 9LR D QW LFHF RAVPHHDFLHQ® WLRQ R

5HPHG\ DQG %RQG DW $SQY 1R 7% 7KXV W]
DGPLQLVWUDWLYH MXGXHURMQG W KDW HQKWDGEW B/ LERSN VWHADHF K

WKDW SDVVLYHO\ HHO /MW ISRRW W KRIQ$ RBIJ WHKKHUIRR RW SDRVHQW O
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IRDP EDVH RUIMWBDBOQRRV KDYH | RP®DWRFFRDWDIEWFWKDW LV F
PDLQWDLQ WKH VWUDS LQ LRWR SHRWY LSWMVQ YRIQ UMK MW ZBIDUHU
$JXHUUH UHSHDWHGOAKWHDABPHVKWKDWRIUDS HQIPDGIHE RU |
IOH[LEOH PDWHULDO WR WHKHRXIRRW K H MAHUWHOTWRSDWHQW |
FRO 0O 1RW RQO\ Z®Y WWHLBSRNWWUBOWKRH WR KDYH
IULFWLRQDO FRQW D F %D WHK® WS DHAUXIIHOMD \UW PWILRW WDV D SURHE
D EHQHIHW.GDW FRO OO + W7 KN HYMUIBYWHG WKDW Q\(
VHSDUDWRUV ZRXOG KH®ERHQ RX WHK HU ¥ W UDRSNGDL TAKKXR/X VWV KUHL F V
SULRU DUW GLG QRW LQFOR@G IR WD &Y KQQMR RRIRDX Y HIOWWMLU HD V R
WKH SDVVLYH UHVWIKHL @ W '8 DAMHHPWR BW MOKYHH YWR R QR 1 WKH SU
LQ IDFW WDXJKW DZD\ |URRWKHVIDNVF LYRHEBXWH VKLY FODI
WKH LQYHQWLRQ \LHOGHG P ROW W K\DKQH STU HUGIRM R GHHDR) RI @ XD (¢
ZRXOG QRW KDYH EHHQ REYLRXV DW WKH WLPH RI LQYHQWLR
BHFRQGDU\ FRQVLGHUDMKHR QFVRVWD GUREDWLYH HYLGHQ
REYLRXVQHVV LQ WKH UHFR UGFRXQG MR BOYSHRW KHQKE WU K W

&XVWRP $FFHVVRUIHHVUHO$EOQADOQ ,QGXV G ,QF JHG &LU

-XGJH /HDUQHG +DQG DSRWMMQMHBIWKHFRE®GDU\ FRQVL

,Q DSSUDLVLQJ DFRRQQYVHEMMRIURY WR WKH DUW DV ZH KD
WKH PRVW UHOLDEOH WWKWHV VILW XADRV IORRR NE HDOWUH DQG |
DSSHDUV &RXUWYV PDGWKKS FRXVOANDEPHH QDDWY OLNHO\ H
WR XQGHUUDWHJDRWH WW KRIY BRDINE® O VQIHEZV DG SURILWDE!
GLVFRYHULHV LQ ILHOBIVQDRWK ZH LUPR LVOKIBW DQG VR IDL
DYDLODEOH WKW\ DISS® DEMM WKH RULJLQDOLW\ LQYR:
FLUFXPVWDQFHV ZKLHKQ SHBFBIGE &/ XBPWWMHGHG WKH DSSHI
RI WKH LQYHQWLRQHSHDW:HGIKDYHHBODUHG WKDW LQ RX
WKLV DQDO\VLV >HYLGHIPH GHWVHWRRGD®\ LV PRUH UHOL
SULRU FRQFOXVLRQV GRIXDZQDQURPDOPBRW LQHYLWDEO\
GHSHQGHQW JHQHUDO SURSRVLWLRQV

EXHIBIT 9
Page 23 of 26



Case 3:14-cv-01586-MO Document 230-9 Filed 05/17/16 Page 24 of 26

6DIHW\ &DU +HDWIG&R ¥ JIJKHMLQXOHF ) &R G &LU

6HFRQGDU\ FRQVLGHUDW LIREQO/L VRDW RDWHRQHN@YHQWLRQ DS

EHHQ REYLRXV KB SUUIRW RUWWDDBDWRIWH[ ,OF Y $HURTXLS

) G JHG &LU , ORHHG KDL W HFFHQWO\ UHLWH
HYLGHQFH LV QRW MXVW WDP BYXWFRXD DSV RIUWKRM) IREYLR XV QH

FRQVWLWXWHY LQGHSHQGHQW HYLBHDKER OFIL IR BEDIUPX V QP

0\ODQ /DEV ,QFG JHG &LU &SDWDLOL@OD /LIKWLQJ

/IDPSV 30XV ,QFG JHG &LU EMHFWAYH LQGLFLD PD\ F

WKH PRVW SUREDWLYH DQGQRRREQYWRMNYRGNYFHQRWKH UHFRL
FLWDWLRQ RPLWWHG

7KH &RPPLVVLRQ IRXQG WKOWRPNKVKRHWSHDFWLFH FODL
RI WKH 1 SDWHQW WKHQBHLBK &D\WDQ VERHY W IRXQG
WKUHH PRGHOV RI &URFV VBRHMEKWYEHBDOMRNHFGRPPHUFLDO
SULPD IDFLH FDVHLWRIPOBH ZKHQ W KK RINVWERWK HVKDW WK
FRPPHUFLDO VXFFHVV DQG W KD/WF RKMH S EIRIBXEW V WKDHW V|

LQYHQWLRQ GLVFORVHG DQG 6HHQ PHG *I3@ &W,IQHF SDWHQW

JHG &LU 20FH WEHPBDRDWWQWWHY D SULPD IDFLH
EXUGHQ RI FRPLQJ IRUZDUGUHAEWWWDQA GVHKQAFWVLQVBHW KH FK

'HPDFR &RUS Y ) 9RQ /DOQVIJGRUIN/IFHQVDRAG /WGU

%YHFDXVH WKH &RPPLVVLRQ VPREAMUGED QBDIMHEG HRYQL GHQFH
VKRHY SUDFWLFH WXHGITWKBDWHKW &URFV VKRHYVY ZHUH FRPPLI
&URFV HVWDEOLVKHG D SULRW IDFKHH BGBNFRUBI QUH[FORVHV (

HYLGHQFH WR UHEXW WKLV SWLFKLUDFARXEBMEKRDADPDQ\ PDUI
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IRUFHV XQUHODWHG WR WKH SQWHQ@QWLPBQHYVORHQFH FRPPH
EXW WKH LOQWHUYHQRUV PXVW PDNH D FRQYLQFLQJ FDVH WK
WKH OLNHO\ FDXVH RI WKH \O®EHWWQRW 7WKHRRAUB QR BIGPDNH W k
UHEXWWDO FDVH ,Q WKH DEVHQFH RI D UHEXWWDO &URFV I
SURRIV Rl QRQ REYLRXVQHVVHY RRL P RAURHX YN HOEDYGAP WQRL VW U DV
MXGJHTV ILQGLQJ Rl VXEVWIRQWALRD EQBXRMAILSYBQWLRQ DC
FRYHUHG E\ WKH FODLPHG LQREMMALRQY H 6RHLDOVOX D) RWYL & M UW K
LQ WKH GLUHFWLRXV@HVWRQRPWHIO\ WKH &RPPLVVLRQYTV ILC
&RS\LQJ PD\ LQGHHG EH DQRWISHDLRWRARRI LQYWRWUYLIQIHDW
DEVHQFH RI DQ\ UHFRUG HYLGHQFH DWWULEXWLQJ WKHVH V
RWKHU WKDQ WKHQRQRIQPH&EURBY PD\ UHO\ RQ WKLV DGGHC
REYLRXVQHVYV

,Q OLJKW RI WKH SULRUWRBRB W WHI FRHQWHBRADRYG WKH FOI
IHDWXUHV W KW DAR L@QRWKB SULR W BEWY WK Y UFIRO UM BWR Q V
RI WKH LQYHQWL&DRUW W IDWPD @ WZRLX O 6 RWRIW KBNE BMHQ WR \
DORQH PDNH WKLV LQYHQU@WLYGGERRRIQQDWKRQVHFRQGDU\ F
VXSSO\ DGGLWLRQD@RKYREWOQEXY RH V V 7KXV WKLV FRXU
&RPPLVVLRQYV KROGLQJ WKDW WKH T SDWHQW ZRXOG K
DWWDLQDEOH DW WKH WLPH RI LQYHQWLRQ

9

JRU WKH IRUHJRLQJ UHDMRBUY VMWK MWK ARKRPRPLVVLRQYIV G

WKDW WKH § SDWHQW HE® V WXDW LEQWR AN\ GLIGHQRMFKQLFDO ¢

WKH GRPHVWLF LQGXVWU\ UHTOHQWHWHQWWR WHKHWILRQSDWHQV

EXHIBIT 9
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1 SDWHQW ZRXOG KDYH EHHRQYURE YULHRPXD/Q GV KWK H LQYHVWL
&RPPLVVLRQ IRU D GRH W B UPL@IHP HRYS DRW KM QG DQ\ DSSUR
UHPHGLHYV

5(9(56(" $1' 5(0$1'("

&2676

(DFK SDUW\ VKDOO EHDU LWV RZQ FRVWYV
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1 7+( 81,7(7%7(6 ',675,&7 &2857

)25 7+( ',675,&7 2) 25(*21

$','$6 $0(5,&% ,1® 'HODZDUH
&RUSRUDWLRQ $','$6 $* D IRUHLJQ
HQWLW\ DQG $','$6 ,17(51$7,21%/
0$5.(7,1* % 9 D IRUHLJQ HQWLW\
1RFY +=
30DLQWLII
23,1,21 25'(5
Y

6.(&+(56 86% ,D& HXDUH
FRUSRUDWLRQ

'HIHQGDQW

&KDUOHV + +RRNHU .,

5 &KDUOHV +HQQ -U

.LOSDWULFN 7RZQVHQG 6WRFNWRQ //3
3HDFKWUHH 6W 6WH

$WODQWD *$

BWHSKHQOGPDQ
3HUNLQV &RLH //3

1: &RXFK 6W WK )ORRU
3RUWODQG 25

$SWWRUQH\V IRU 30DLQWLII
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'DQLHO ®RFHOOW
-HIIUH\ $ %DUNHU
290HOYHQ\ O0\HUV //3
$YHQXH RI WKH 6WDUV
IRV $QJHOHV &S$
-RUGDQ 5DSKDHO
ODUN $ 6DPXHOV
290HOYHQ\V 0ABIU
R +RSH 6W
IRV $QJHOHV &S$
HQQHWK 5 'DYLV ,,
3DUQD $ OHKUEDQL
/IDQH 3RZHOO 3&
6: 6HFRQG $YH 6WH
3RUWODQG 25

$WWRIRHHWQGDQWYV

+(51E1'(= 'LVWULFW -XGJH
30DLR®LGDY PDNHV VKRHV DBMR B D R B/GAVGHBEM NN N V

&RXUWHWYRESMWFEFKHUY IURP VHO O LQUKWBK HE DS IDRIGHVERON XWH. RH @
VLPLODU WR DGLGDVYV UHJLVWHUHBW/HKID GRKDUWM QGG SGRE
OLNHO\ WR VX FIEH®G LMWV HMWREOWR HQIRUFH WKH PDUNV DQG
LQFOXGLQJ WKH XQUWILVOHDGH 6 BWORBRYRIKHHG LQ VKRZLQ.J
WKMHFKHUV VKRHYV LQIULQJH DGLGDVKM BRHKKHLWA/NHRENG B G
WR FDXVH FRQVXPHU FRQIXVLRQ )LQDOO\ DGLGDEBBBY SURC
KDUP DQG WKH RWKHU HOHPHQWY UHTXLUH® GQLCREWYURQW L

IRU D SUHOLPLQDU\ LQMXQFWLRQ LV JUDQWHG
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%$&.*5281"

DGLGRYH RI WKH ZRUOGYYV OHDGLQJ GHVLIQHUWOQG SUF
DQG VSRUWLQJ HTXLSPHQW OXUSK\ '"HFO7KUB®RJLGAMIRLBQV E
DWKOHWLF VKRHVY VROG LQ WKH 8QLWHG 6WDWHV LQ WKH
HISDQGHG LWX X&WURBWWRHDSSDUHO DQG RWKHU PHUFKDQGL)\
7TKH *%UDQG ZLWK WKH 7KUHH 6WULSHV"™ KROGGLJXIPHURXYV 8(
LQFRQWHVWDEOH UHJL6VYL B B WR@ FND UR B XMWVN\R BRBRASHEHD G RIRIY”
PDUN ZKLFK DGLGDV XVHV LQ FRQQHFWLRQ ZLWK D OLQH RI

'HFO + (&) OXUSK\ '"HFO °°

I+

$OWKBRWAKVLIQ KDV FKDQJHG VW KHK M@\URBHN WK B L\GDO WV
YLVLEOH DQG ZHOO NQRZQ ERWK RQ DQG RIlI WKH SOD\LQJ IL]
ORJR DFURVV VDKM KRU®BEVAXEQ ODUDWKRQ FROOHJH VSRUW\
WKH 8QLYHUVLW)\ Rl IWEKUBWNAK DXSHRQWOWHVVL 'DYLG %HF]
5RGJHUV DQG WMIDH G REOVAK)BIPFLD Q /D Q O LPRISS F X@IWHUHD WK R Q V
3HUOXUSK\ '"HF@ ""$00 WROG DGLGDV VSHQGV RYHU PLOO
DGYHUWLVLQJ DQG DQRXDWLRMOHY RI SURWS XM ESH EBHDN ILQJ WK
8QLWHG 6WDWHV UXQV LQWR WKH KXQGUHGV RI PLOOLRQV 0

,Q WKH HDUO\ V DGLGDV LQWURBR®FAHG DZ R HVG QW K
WRS ZLWK URZVLR) WHUIRKDYH RRQ WEK\HJ LISFHLPD DN AHQEORVHG |
GLVWLQFWLYH VWLWFKLQJ SDWW H UQK DS H®D WHZHCL \§ Bl WRRKWIVER T
NHOQOHHQ %HDW\ 'HEDP ,Q DGLGDV QDPHG WKH VKRH DIW
$PHWFDQ WHQQLV SOD\HU ZKR DW WKH WLPH ZDV UDQNHG Q>
PDMRU YLFWRULHV LQ WKH 86 2SHQ DQG $XVWUDOLD

WKH 6WDQ 6PLWK PRYHG IURP WKH WHQQLRYHRXEBOHDBR WHKWW
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ZRQ IDYRU DWAHRPONWDY WUHQGVHWWHUV DQG FRQVXPHUV DU
DWKOHWHYV PXVLFLDQV DUWLVWV DQG FHOHEKQWHEQRRDYH
WKH 5RO0OLQJ 6WRQHV WKH @UW'D YRGLSB HFRIXIDP 0EXKWDAU UHRRO
$UQHWW $QG\ OXUUD\ .D\QH :HVW DQG PDQ\W RRHK DéHD WR O
PRUH WKDQ PLOOLRQ SDLUV RI 6WDQ 6PLWKY ZRUOGZLGH V
5HFHQW PHGLD SLHFHV KDYH GXEEHG W KGIH&W D@ “6 WIK\M K3 YO@WAIL
IDVKLRQ VKRH ~ DQG HYHQ 37KH *UHDW QW (f QHIDNHU R&)$0O0 7
%HDW\ '"HFO ([ & DW (&)

BNHFKHUV LV EQWHG URRWZHD GFRRIQQ\ BHKDMORSY DQG
IRRWZHDU IRU PHQ ZRPHQ DQG FKLOGUHQ .DUWHIRIGE 'HFO
ODUJHVW IRRWZHDU FRPSDQ\ LQ WHKHD®QNVW HBEO06W D WEHNH FEKHKLL
VKRHY WKURXJK D QKRYZDRIGNREHFRWSESE UHWDLO VWRUHV DOR
DQG VSHFLDOW\ VWRUHV D MURXQ @& KHK 81QZ RWHIEG 6 WIDWWHIVOL. @ G ' |
GLVWLQJIXLVK LWVHO!I LQ WK H QG JKWL YAHRP SRRV IVHDY W DQRGEX V W |
D 3\IM® EUDQGLQJ VWU BRHDIY LORHDXA GRQWLVWHQWO\ EUDQGYV
DQG UHWDLO %W&Y(BSNVIIDVGH RMOKUHN ~ D WW DIDLWW HRAOBNHFKH UV |
VWUDWHJI\ LQFOXGHV D SURFHVV LW D DIDBI®N RE R HALLLY NGIW
WUHQGYV LQWR XQLTXH IRRWZHDU SURGXFWYV SQAPLQHQW
DQG ORJRV ~ .DUWDOLV 'HFO ~

2FFDVLRQDOO\ WKLV 36NHFKHUWUR] ISP V8 URRG H VMY LI¥ IXBI\W FD W
IRRWMZISDRGXFWV 6LQFH VW 6NHHIFFWKW UWKBIQBELOGLGDV KDYH UH.
DERXW FHUWDLQ 6NHFKHUV DGR IG\D \Z IBWVRKEEBHIFIL J Q¥ L Q Y RINKIHQY.H

WZR FRPSHWLWRUWRYHW W IORE @HY D HYXIWH K PEHNHF KHQU XY K L F
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DF N QR Z ®HE BHG/IKW V7 KQBWKBBHN DQG DJUHHG QRW WR LQIUL:
9DQGHUKRII '"HFO ~  7KXV EHDWQOB® \RQ KFELHYMIRBEW O R X Q G
6NHFRHKRWY EHWRHEH G QDR WK G 6 NREKBIMRDQGHG LQ ZULW
BNHFKHUV VW RIS RHIIDRKL @ 1LPHIU WHMMY O HG W EMHE KWHSIXWIH DIIEG
VWRS VHOOLQJ WKH GFH®IOHUKRS [ RRAVGZHD SHDFH EURNHUHG
WKRVH DJWRPHPHLPWMY WDVWHG D IHY RHDOAVD ERKZVPURRIWVAKA PW K H
HQWHUHG WKH ODWHVW DJUHHPHQW LQ $SULO RI 9DQGHL
'KLFK EULQJV WKH &RXUW WR WKH SUHVHQW VXQW DQG F
6NHFKHUV DIGRIEDWEBWLHYHV EHDU FRQ IXVIL®D® Y W MPULID®HIP DA
DQG WUDBHHGUHVW LV 6NHFKHUV 5HOD[HGH)SIW\&HBVEHORIUW
DORQJVLGH DQ DGLGDV &WRHSEHHPDURJ WKH 7KUHH

6NHFKHUV 5HOD[HG75LW DGLGDV 80WUD %RBWW LSIHA

9DQGHUKRII '"HFO DWDGI1@G DORWOOHJIJHV WKDW WKLV 6NHFKHUV

DGLGDVYV IDBROUM.SKWPHDHUN 30 ORW DW
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7KH VHFRHQGOD QQ HUL QWIKMJ 6\NBHRFEKOIHHIG )LVW 6 XISHUQRYD VK

GHSLFWHG EHORZ

9DQGHUKRII '"HFO (GLG@Y DVVHUWYV WKDW 6NHFKHUV KDV 2Pl

ZHOMRZQ DQG IHGHUDOO\ UHJLVWHUHG 6XSHUQRYD PDUN ~ Z

DWKUKRHY¥ DQG DSSOWHOVRPH FDWLWDOL]DWLRQ RPLWWHG
J)LQDOO\DD®HGHV W K D W WHUSXMFRIHIDN 6WDQ 6PLWK VKF

6NHFRIQUYV DGLGDYVY 6WDQ 6PLW

9DQGHUKRII '"HFO DW DGOG DR W R QW HXGROW K DWW WADKHN N H
UHSURGXFHYV DGLGDVIV IDPRXV DQG GLVWLQKWIH HFRWRQ 6P L

VWEKLQJ SHUIRUDWLRQV RXWVROMRPHQEDEHWO GIOWWK RBROR R
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DGLGDV IDOMIGY VWL BN HFKERILY LD PHEWPHGLDWHO\ PRYHG
SUHOLPLQDU\ LQMXQFWKRQ ENHFXMHWU ¥RQW MBGIRQDWRRQ &1 D
DGLGDVIV LQFRQWHVWDEOH ULJKWV LQ DEVGUWRHLW V DEGAHPD 6 |

DQG 6XSHUQRYD WUDGHPDUN ~ DQG 3LV GRLQJ VR LQ D |
DGLEDNRRGZLOO DQG WR SURILW ZURQJIXOO\ IURP FRQVXPHU
FDSLWDOL]DWLRQ RPLWW HH WDERG L G B X DRWNLVR Y K& 18 LBHROXLUPVL QADRU L
6NHFKHUV IURP PDQXIDFWXULQJ GLVWULRUN QO HDIBAHIRE MWZ
D WKDW LV FRODIXWLR DIBLGIPLIY 6WDQ 6PLWK VD PO GHIWIV V
WKDW LV FRQIXVLQJO\ VBRILS B W IVRND RIUG IFV Q GKIWHBIGLG DV T\
30 ORW DWPH FDSLWDOL]DWLRQ RPLWWHG

67$1'$5'6
$ SUHOLPLQDU\ LOQMXQFWLRQ LV DQ *H[WUDRUGLQDU\ UH|

FOHDU VKRZLQJ WKDW WKH SODLAWHU LYW HDWXWDM G HVR X XF

&RXQFLO 8 6 7KH SDUW\ VHHNLQJ WKH LQMXQFW
VXFFHHG RQ WKH PHULWYV WKDW WRVLIQV VOK M HDE WV W Q F\HX RIH § ULHJ
UHOLHI W KEHVRW KIH XEDMIHY WLSV LQ LWV IDYRU DQG WKDW D
.GDW $ FRXUW FDQ RQO\ LVVXH DQ LQMXQFWX R QLIRIQWE\HDS (

SFOHDU VKRZLQJ" RI WKH IRXU UHTXLUHGGIOHPHQWW KR&IH] Y

%HFDXVH DQ LOQMXQFWLRQ LV DQ HTXLWDEOH WHPHG\ W
ZKLFK 3WKH HOHPHQWY RI WKH SUHOLPLQDU\ LQMKRFWLRRI W

RQH HOHPHQW PD\ RII¥B W IDD DHRENGHIRWKR/KIH :LOG 5RFENLHV Y

) G WK &LU
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', 6&866,21
6NHFHHIRWLRQV WR 6WULNH

%HIRUH DQDO\]LQJ WKH PHULWV Rl WW.HR ® RWEKBIQHRRW D S
DGGUMWWHHFKHUVY PRWLRQV WR VWULNH )LUWRMW GNARORPHDWPR
VXEPLWOMHGIBEQGRQ %HDW\ WKH 'LUHFWRU RI 6SRUW 6W\OH ¢
2ULJLQBIOVORW WR 6WULNH OBW PR YSHNG RKRHYWULNH SRUWLRQ
VXSSOHPHQWDO GHFODUDWERRQ \D'QE ® @\ HISRHE DWRXGWHLNH 1t
(YLGHQ@E&H ,QWRWLRQV 6NHFKHUV DUJXHV WKDW O0U %HDW\
WHVWLI\ DERXW DGLGDVY{V DGYHUMML VR Q JWHPIS W GOMINKOWNH P HGLC
DUWLFOHV DERXW WKH @VQmRGWKMURXI R HWH %$HDWNPX VXSSOHPE
GHFODUDWLRQ DQG DQ H[SHUW VXUYH\ DGLGDW HPLSQURSHUO\
7KRVH DUJXPHQWYV DUH ZLWKRXW PHULW DQ® 6NHFKHUV
GHFLGLQJ D PRWLRQ IRU D SUHOLPLQDU\ LQMXQFMA®Q WKH

DUJXPHQWY DQG H YN HDHUBFDE RQAKODUGLQDGPLVVLEOH HYLGHQF

LOQWHUHVWHG SDUWLHWW WWXGE DIUUXWHEVRMR®!I VIR WYHUGE BROW X U L H U

) G WK &LU /IDQH'Y 'HSYW RI ,QWHULRU ) C

oOU %HDW\ LV WKH H[HFXWLYH LQ FKDUJH RWWHKHWDQNHV
6PLWK +RDSHHNMQYRZOHGJH DQG FRPSHWHQFH WR WHVWLI\ DE/
6WDQ 6PLWK VKRH FDQ EH LQIHUUHG IURP KLV SRVLWLRQ DQ

%NKHOHPN Y $LU /IPQHV JLCGRWYV $VVIWK B QOVBNHFKHUV KDG

DPSOH RSSRUWXQLW\ WR FURVYV H [ DRALQGE PIWUMH I W U DHD\GD W K\A

&RXUWYV HYLGHQWLDU\ KHDBHEGJ WX QHFIHFRERMUVWHPYV ,QF Y

DGLGDV 2ULJLQDOV LV RPEBODHIE) F&S R UWNGAVB W VMR LVLRQ ZKLFI
SURGXFWV QRW GHVLJQHG IRU XVH RQ WKHURLEXGWLRU IHMBG\WKBQ
OLIHVWREOMXBIUE Q RF BIWUSMDLPLQDU\ ,QMXQFWLRQ +HDULQJ DW K
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OLFURVRIW &RUS ) 6XSS G YDFDWHGVKBO JURXQGYV E\

) G WK &LU GHQ\LQJ PRWLRQ WR VWULNH QHZ DUJ;
PRYLQJ SDUW\ 3KDG DPSOH RSSRUWXQLW\ WR PUHWWITRWH DQ\
HYLGHQWLDU\ KHDULQJ  RAWKH LRRIX D VB UFIR@QICPXLFRIDHIG IEGIM X Q FW L R
JLQDOMHNFKHUVY DUJXPHQWXULYID LEDW W DCFGIL G\D V FXWR\VE D W L Y
ZLOO HYDOXDWH W KHWHWY PG H QWK DNBO\BMPRWLRQ WR VWULNH
JLNHOLKRRG RI 6XFFHVV RQ WKH OHULWYV
7R VXFFHHG RQ LWV PRWLRQ IRU D SUHOLPLQDU\ LQMXQF
OLNHOLKRRG RI VXFFHVV RIMGW®BIVPBIOOWYHR | GDOWF G/MBHRAHH U V
ZLWK PDUNV FRQIRVWRU®GHVRIPDGDG RW HW B DN WEKWMKEX SHUQR Y
PDUN DQG WKW WBHIWDH GPHWK DGLGDV DO VR GNVVXW WR/QDUFHJID U
LW K UBIW URSWNBNDQ 6PLWK WUDGH GUHVYV
D 7UDGHPDUN ,QIULQJHPHQW
37KH /DQKDP $FW FUHDWHY D FRPSUHKMRQW XH IRDPHZRU!
WUDGHPDUNV DQG SURWHFWLQJ WKHP DJDLQVW_IRUIWKXQHHP H (

'\QDPLF ,QF YV SHFWRWL®WRUHVY %UDQG 0JPW ,QWK &LU

FLWLQJ 8 H® V$QJ LQIULQJIHP NQWHROWKH /DQKDP $FW
WKH SODLQWLII WR VKRZ LW KDV D YDOLG {8/ 8WRIGNE KK

VHUYLFH FUHDWHY D OLNHOLKRRG RI FROVXPHU BGRQIXVLRQ

) G WK &LBLWDWLR&QORPNWWHGOGOLDUGY ,QF Y 6L[VKI

) G WK &LU
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L :KHWKHU BPROCGOUWDOLG DQGOOQNRUFHDEOH O
$ PDUN UHJLVWHUHG XQGHU 6HFWLRQ RI WKH /DQKDP $tF
RI DIWVWHUHG PDUN LV SUHVXPHG WR KDYH WHKESSH[EFWDXVQYR U
) G DW $IWHU ILYH \HDUV RI FRQWLQXRXV &VH D UHJL

LQFRQWHDVIMDEW B WREHY 6DPDUD %URV ,QF FL®16QJ

86 & Tt E VHH BODWIR)®\ ., QF Y 'ROODU 3DWBN6 )O\ ,QF

KROGLQJ WKDW LQFRQWHVWDEOH WUDGRPIHMN UHJLV

RZQHUYV H[FOXVLYH ULJKW WR XVH WKH PDUN

6MFKHUV GRHV QRW GLVSXWH WKDW DGLGDV KW&BV LQFI
7KUBWULSH DQG 6XSHUMGRYD' ®P® N[V % BERUGLQJIO\ WKH
&RXUW I7EGEWMKI-SH DQG PXBINHQMYILG DQG HQIRUFHDEOH

7KH NH\ TXHVWLRQ LV ZKHWKHU DGLGDV{V X® DA VWHUF
HQIRUFHDEOH XQGHU WKH /D QKRR $FWD GEX GKQHNQR W WHIQWH.GV P |
SUHVXPSWLRQ RI YDOLGLW\ PD\ VWH®PG EHVMIRWERWREOH LI

GLVWLQFWLYH DQGHHQROUWQBWLRMEQGBDMENVRQ :LQHU\ /W(

Y ( - *DOOR :LQHU\ ) G * WK &LU

"KHWKHU WKH 3WD®H6RIHMRWVILY FWLYH
$OWKRXIK WKH /DQKDP $FW GRHV QRW M[$DGE ALGAOH VUH DX
GLVWLGRWUWY KDYH XQLYHUVDOO\ LPSRVHG WKDWKWBHTXLUHI
WUDGH GUHVV ZRXOG QRW FDXVH FRQIXVLRQ DV WR"WKH RUL

$GLGDVY 6DORPRQ $* Y 7DUJHW &RUS ) 6XSS G

S7TDUJHWXRWIGDDUW 8 6 DW LOWHUQDO TXRWDWLRQ PDUN

RPLWWHG 6LQFH SGLVWLQFWLYHQHMWDIUN XQGHUHHAW LR®
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WKH /DQKDP $FW WKH TXHVWLRQ RI ZKHWKHUSI3 @IDADNEOWY GQV
GHWHUPLQLQJ ZKHWKHU DQ XQUHJLV W:HDWHIU WD IBN6 LD W QW L W (

TXRWLQJ 7ZR S3HVRV QDF,QF 8BFR &DED

$ PDUXN GLVWLQFWLYH LI LW LV HLWKHDW DEQXHWHR WO\ G
GLVWIQQHRWLWHKURXJK VHEGDMEB U ¥ PHD @PLBRDUN LV LQKHUHQWO)
LWV LOWULQVLF QW NXUH SLHIUW IHAVX WRULGRIXUFH =~ VXFK DV 3&DI
ILOP RU 37LGH" ODEXDAN\ G HVORMUHBIQMMO TXRWDWLRQ RPLWWH(
VHFRQGDU\ PHDQLQJ ZKHQ 3LQ WKH PLQGV RI WWKM ISXBMRLF W
LGHQWKH VRXUFH RI WKH SURGXFW_GDWKHU TWKKRDMDWKR G ODRG

DOWHUDWLRHHRBOWARVFH GIJ &R Y (QFR 01J &R ) G

3$ SURGXFW FRQILIJXUDWLRQ KDV VHFR @NVRFPEWNGNQW K.
FRQILJIXUDWLRQ ZLWK D SDUWLFXODU VRXUFH ~

‘KHWKHU D SDUWLFXODU WUDGH GUHVVXHDAWDRQXR U HG Wt
&OLENV %LOQLDBUBN 7KDW LQTXLU\ LV JXLGHG E\ D QXPEF
ZKHWKXDODEXWUFKDVHUY DVVRFLDWH WKH GUHVV ZLWK WKH V|

FXVWRPHU VXUWKHWHJIJUHH DQG PDQQHU RI DGYHUWLVLQJ RI

PDQQHU RI XVH Rl WKH GUHVYV ZKHWKH W KK W SDG MW \GVUHNN
H[FOXVLYHO\ VDOHV VXFFH\DWRHW E W W B'D B WEKGHIUHN W RD IQRA
) 6XSS G DW FLWLQJ &ODPS &QLF&R/ % L O) ICB DDAV

0ODQD 3URGXFWYV ,QF Y ®KBROXRELD GRVPHWLFW &LU

BNHFKHUV RYHUVWDWHY WKH ODZ ZKH® VL XPHON LPS/UW K DGWH 2 W[KSHH B\
SHUVXDVLYH HYLGHMHDHRQJIY¥H® R GH3 D BN V/SH YILW6 WeU RR XYR WA &XIH
%HOO ,QF ) G WK &LU : KDD/® @Y KH SAHDUWH \DXEWWXD O
SXUFKBV®WRYLGH WKH PRVW SHUVXDVLYH HYYIGHQFE RQ®Y VHFRQGD!
HPSKDVLV DG GWMBE WKHL\E BMGEVUWE QFWLRQ
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$GGLWLRQDOO\ :>H@YLGHQFH RI HIWHQVLYH XRIVROLFLWHG

VHFRQGDU\ PHIDOLUDIQON ,QF OY ,QFFSDF WX.SBN T ' $UL]

FLWHDQUOHTXLQ (QWHUSULVHV /WG Y *XOI *HVWHUQ &RUS

DGLGDV LV OLNHO\ WR VXFFHHG LQ VK FRZALQN L\@ K /W YW R Hi \¢
WKURXJK VHFRQGDU\ PHDQLQJ 6LQFH WKH HDUO\ V DGLGI
H[FOMOLYDQG KDV H[SHQGHG VLJQLILFDQW FDSLWDO DQG KXP
DSSHDUDQ FIfH D)GL CORDMA VW LILHG DERXW DGLGDVIV H[WHQVL
SURPRWLRQ RI WKH 6WDQ 6PLWK LQ WKH SDVW WZR \HDUV [
WUDGLWLRQDRUD KH UMIRI \PIX'SEO (&) DGLGDV HQJIDJHV LQ
H[WHQRIFLHD O PHGLD DQG RWKHU RQOLQH FDPSDLJQV WR GUL
6WDQ 6PISBKIDW\ "HRO DGLGDV DQVR. BBHOQWVEWRX®G Q\WLAX O W
YDOXH IURWISOBMMI)Y 6PLWK ZLWK FHOHEULWL HVQ FPHKUALF IMRQ V
GULYH FRQVXPHU K\SH )RU H[DP SO HI O\DXSHWKHIGHRM *IRVHD O H
SURYRFDWLYH SKRWRWDKRRH DRIG 9RX X HF0WDX S H UWASVRD W 13 & DDJ U H
SDLWERW $FDGHP\ $Z®BHOW)\ "6DEDS 0U WoHDVWLPDWHG WKH YDO
DGYHUWLVLQJ DQG SURPRWLRQDO HIIRUWV VL QA GRERIQ&/W D Q
GROODUX¥HWBKSE S

OU %HDMMWLILHG WKDWPRGDGERQ ISDV UNRBEBBO®IL G AL W K
WRWWERYIRI PLDOHRIDNV\LBEO [Q DQG DORQH DGLGD)\
QHDUO\ SDLUV RI 6 WD @ ® A LY\DRDXRR RWWH_ @ GHHRFRCSISV
%HDW\ " HFOKHVH VLJQLILFDQW VDOHY DQG DGYHWWHVAV@D Q4[S

6PLWKIV VHFRQGHRMY PRIVIR QDF Y $MDF 7UDQVPLVVLRQ 3DU

WK &LU QRWLQJ WKDW PLOOLRQ LQ VINOHV ZDV 3\
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PHDQLQJ *LYHQFK\6 $ Y %&%* OD[ $]ULD+*BS; ,QF 1R &9

/ DW Q &' &DO $SU PLOOLRQ LQ VDOH)
WKRXVDQGV RI GROODUV' VSHQW LQ DGYHUWIG/DQIL@BVQRLEF
VHFRQGDU\ PBHIDIHW)Y 6XSS G DW HYLGHQFH RI DGLGDVT'
DFWLYH SURGXFW SODFHPHQW DQG 30DUJH  VDHIDHQL QU XUHV
DGLGDV VXEPLWWHGHGORMNGERWK BV [URP D UDQJH RI \
DV HYLGHQFH Rl WKH LFRQLEQMDIMXWIHFR HVDIH) BWQRHVPWW K 6\
TV6KRH RI WRAHBWBO $$QRWKOIDLN 3:K\ WKH DGLGDV 6WD
WKH ORVW ,PSRUW DT FB6QHDMN H H FIHBIMR W R R WWOIBEULWLHV O
'DYLG %HFNKDP .HQGDOO -HQQHU DQG *ZHQ 6WHD@U VSRUV
FKRLFH LQ WKH VXAPHBEORI& DW% 7KH 6WDQ 6PLWK SRSSHG |
IRXUDR@QLVW RTUMIDAIVHVW 7HQQLV 6QHDNHIFXY RI BWDWQRH ~ %H
RI WKH PRVW ,QIOXHQWLDO 6QHDNKoHBBRQV & DWK L SY\LQG6 SR L
QXPEHU RQH RQ D OLVW RI WKH 3 *UHDWHVW (YHW7UDLQHU"
'XMHHUD Rl WKH ODWH 'DYLG[%& DWW %MHOMBDWFRWRYLGHG DUW
WKH 6WDQ &/XEKKNMRPQ RXWEHWY BR U BDQPWYKBILLD OO
BWUHHW 7-IRPXHU QD DBRQWR Q DQBEMR UH % H D&V \ 6" ¥SF&D W/F O
([V ' 1 7KH 6WDQ 6PLWK HYHQ JRW D VKRXW RXTKHURP KLS F
%OXHSUDO®WLQY LQ WKH +DPSWRQV WKH ZHHNHQGV PDQ WKF
&DPSXV ~ 6XSHF@HDWHNVH D U VSIRSO FXOMQG) & HIXMUNWKGRE RV W
WR/KH FRQFOXVLRQ WKDW WKH 6WDQ 6PLWK KDV DETXLUHG G
7DUJHW) 6XSS G DAWWHURXW®O XQVROLFLWHG PHGLD UHIHUHQF

DQG pMKLSYT VWDWXV RI WKH >WBW®HBOG UGMWB Q FH WK BIWJI WAKH \
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DFTXLUHG GLVWLQFSWPLY HIMHVW 3DMWMAVGDFKRHVRXUFH ,QF

* ' 2U KHBBLOPYWHUGDVY HIWHQVLYH HYLGHQFH RI

DWWHQWLRQ VXSSRUWYV D I|LQFLVBLRINE NG FRRG DD FP HD QIGQYVK |

) G + WK &LUVD JUDQN 6XSS ' $UL]

1RWDEO\ 6NHFKHUV RZQ FRQGXFW VXJJHVWV WKH 6WDQ
WKURXJK VHFRQGDU\ PHDQLQJ 7KH 6NHFKHUV ZHEVYWH ZDV
ZKR VHDUFKHG IRU 3DGLGDV VWDQ NHFTLWNUKEHIND G KWHFW H G W
9DQGHUKRII '"HFO ~ ([V * BGLIGHYBPUWEB XWVROQWH VP DUFK
LV WKDW FRQVXPHUV DVVRFLDWH W KIMEW H B/EK@®HH W K DG G GYDW L Q
6HBODPS 01J ) MW 32$ SURGXFW FRQILIXUDWLRQ KDV VHFRQGC
SXUFKDVLQJ SXEOLF DVVRFLDWHVY WKDW FHRQILIXUDWLRQ ZLW

J)LQDOO\ WKH 1LQWK &+8@XIRR IKRNHYBRWH G R\BK DOV 3 ZL WK F
SURRI FDQ EH VXIILFLHQW WR HVWDEOLVK VHAREBQUR P HDIKH
SUHFLVH FRS\LQJ VDYH DQ DWWHPSW WRDJVADRUL]B KERQVB Y
7DUJHW) 6XSS G DW 7UDQXRRYLBW $OWKRXJIJK 6NHFKHUYV
RXWRALGLIITHUHQF HR\Q EHWRAH B Q A WK HVEKD RVQ\WMREHVWIKZY H QRW
WKUHH URZV RI SHUIRUDWLRQV ZKLFK H[WHQG3 KHHD S DWH & HL
D VOLJKWO\ GDUNMK N KOGPH \RW DN B B Q H \R YWZURD Q I8 DLUFCS\ULHG/H/Q R/
VKRHV 7KH UHDVRQDEOH LQIHUHQFH WR GUDZ IDGWEDW 6NHF
VKRH WR UHDOL]H XSRQ WKH 6 WDUD @RURXK & VWHRIJGIW\ PHD (

) 6XSS G DW S7TKHHFROYW WKHGSRBWLHB VY GHEDWH RY

GHIHQGDQWVY VKRHV DUH VXIILFLHQMNOR UM [ BYWI YAHRE® IDHFXW R |
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ORRN DW W KHWHMR WK DWGOLKH WUDGH GUHVV Rl GHIHQGDQW V1
PRUH VLPLRODWKDWQ KB\L \WH U H Q PH@ TWMRS H> SUO-DAVQ W L 11
6NHFKERXQWHUV WKDW DGLGDVYV XVH RI WKHE BRI EPLW
PDQ\ RWKHU PDQXIDFWXUHUV SURGXFH VLPLOBBHRKQWH VKRF
SDWFK 'HDWeHV % XW VWDQGLQJ DORQH D OLVW RI WKLUG SO
6WDQ 6PLWK WUDGH GUHVV DUH QRW VXIIKFM¥RIG MRHXQGHUF

ILEHOQVLQJ %UDQGLQJ Y %) /BKMSSOGHWW ,QF& ' &DO

DSSHDO GL®PILVVHG H[SODLQLQJ WKDW 3WKLUG SDUW\ UHJ|

FRQFHSWXDO ZHDNQHVV ZLWKRXW HYLBGEQRHFRRBWUWK D @GU
YLHZHG E\ FRQVXPHUV ~

BNHFKHUV DOVR ODW RKHMWR ®W R WK ¥Z GG IYDQV FRORU®
DGLGDV KDV XVHG LQ PDNLQJ DQG VHOOLQJ W KD B WIDI@ 6/PK M/ |
VKRHYV LQKHUHQ®WNE EXWUQ DMVUUKHMYHWVKDW WKHVH YDULHG VW
RI DKFR/LYH L\GRIMQUFHI\LQJTu®@WDQH BIWAK' Y ~ 'HI 5HVS DW +
LV ZKHWKHU WKH VSHFLILF WUDGHKG®VHYATRGWIBG W H¥ RCHGINUW\Q
WKH YDULDWLRQVDRQPW K BV Y\M KMVAHG QLI BUKHEHEHR Y & VO W\

L, QGXV ,QF Y 6ZDQVRQ ) G G &LU 3ZKHQ GH

GUHVVY DOOHJHG E\ WKH SODLQWLII LVWOWWHEFRDQLAREOW \SKURRYOH
RQO\ WKH SURGXFWYV RU SDFNDJLQJ IRU ZKLHFKWWRRB SO DIQWL

DGGV FRQYLQFLQJO\ WKDW WKH SOLPLWHG WX\DWQRIBD@IKSGDV |

7HOOLQJO\ QRQH RI WKH QXPHURXV WKLUG BDGMGDAKIRHY 6NHFKF
SQRQH[FOXVLYH XVH RI WKH 6WDQ B RIKWIXVL &R GIFRHRBY © DHV W RDWK H
+ 8QLNH DQ\ RI WKPSSUHR/ | MUKHHS GHIFRFACHFW VY HUN HOHPHQW R1 WK
WUDGH GUHVV DQG LV GLIILFXOW WR GRVW IHQDRLQO WLRR WKH 6 WD
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'"UHVYV @ H WBHR PYDIQE0 M X RFSIWINVEX B H O W K WEEDX §7RUDNGH 'UHV V
KDV VHFRQGD UK i PDQNMHIWIS® DFH VRO H5HEOAVDDMW L]DWLRQ RPL
)LQDOO\ 6NHFKHRBRYMMEIHWKDW DGLGDVIV IDLOXUH WR ¢
WKH LVVXH RI VHFRQGDWKHHBQDQBR WX®MUHIPMIDE/EFAL WHKHLY SU
5HVS DW BNHFKHUV FRQGXMPWN & HWR/QR I D WHYHW K K LEW
KDV QR VHFRQGDU\ PHDQLTKKRNUBHMSE QRW RRYHG )LUVW 3¢
HYLGHQFHWHUWXHBKBSWLRQRLYXGRMVUVHIXQUBEPRQVWUDWH V

PHDQLQJ $UW $SWWDENV  WNQF&)Y GO*$ (QWRT WK &LU

FLWLQJ &ODPB GIW DGLGDV KDV IURY FRIQF LOIGFX@Y WD QW LD
HYLGHRQPHHFRQGDU\ PHDQLQJ REYLDWLQJ WKH QHHG IRU D FI
VKRH XVHG E\ 6NHFKHUVY H[SHUW YHU\ FORVHKRH W H\XHKRJEI@NWVC
RQ WKHWIDDKIDAV LQ WXUQ FRXOG DO@HGEGLFR QB GE\UID® G D WU W
WR WKH FRQWURO VKR 8 HW/GUGBOQIRD MVKBIW ENMAKHUV Y H[SH!I
LQ KHU GHSRVLWLRQ )HOGPDQ 'HFO ([ % DW * (&)
'KHWKHU WKH 6WDQ 6PL\RR IXKQFGH ROHD\O/ LV 1
DGLGDV PXVW DOVR VKRZ WHKDW WK i R QIXQ B\W L R&DWU BTK
GRFWULQH SUHYHQWY WUDGHPDRNSG WA WIKR@ KE V B\H R W MFRV § Q
UHSXWDWLRQ IURP LQVWHDG LQKLELW LQR GXHFH.W WD RRIQ MRUPF

XVHIXO SURGARWLMWBDWERIHY” -DFREVRQ 3URGXFWYV &R 8 6

&RQWURO RYHU IXQFWLRQDO IHDWXUHV LV JRYHUIQMIG E\ SDW
LQYHQWLRQ E\ JUDQWLQJ LQYHQWRUV D PRQRSR®LRHUHEU QHZ
WLPIMWHU ZKLFK FRPSHWLWRUV DUIG, MW HN WHRSRVUM VEW WRQRXT

WKH RYHUODS RI SDWHQWYV DQGIfWURGHWDRQ NV CEHFDWYXHHY PR
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WUDGHPDUNHG WKH KROGHU FRXOG REWDLQ D PRQRSRO\ 3R"
ZKHWKHU WKH\ TXDOLI\ DV SDWHQW VDX &8 WRNOWG EBIUW ARGE
UHQHZHG LQ SBOSWHWXLW\FLWDWLRQV RPLWWHG
S)XQFWLRQDO IHDWXUHV RI D SURGXFW DUHW MDKWKUHYV ZF
FRQVXPHU ZLVKHV WR SXUFKDVH DV GLVWLQJXQWLMG PWREH D

VSRQVRUHG RU HQGRWIHME) D6XBBWXEW XRWIKKIHO Y %DQDQD

SHSXEOLF ,QFG WK &LU DO WHQ@PWQBBURGXFW IHD
IXQFWLRQDO DQG FDQQRW VHUYH DV D WUDGHPDUWLEDHWU'
LI LW DIIHFWV WKH FRVW RU T X DROQLXWALR HVWKR/HH IRU WVLKRHD HH DAVNKOOU
FRPSHWLWRLUQLOWDQW QRQ WS & WDLWED BYRVPXENIHN HE 6

DW LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG K#HIWKRXJIK
WKH WUDGH GUHVV LV *DHVWKHW LWBE OR\LIUKRRAAM RRXD W K HV K H 1
GRFWULQH RULJLQDWHG KDV DIVOWHKVANR EFBY G RQBIGUWMAED W T X
&OLFN %LOOLDAGW ,QVWHDG WKH 1LQWK &LUFXLW FRQ\
3 ZKHWKHU WKH GHVLJQ \LHOGV RHUWDLOW\N D Q DVQ D GHIY W.IX
DYDLODEOH ZKHWKHU DGYHUWLVLQJ W& XDV GV K HZXWN WKL
WKH SDUWLFXODU GHVLJQ UHVXOWYV IURPHWRRBSRIUDWLYHO\

PDQXIDFWWXEHROQ $¥¥Y &KDPSLRQ 'LVFV ,QF ) G

6NHFKHUV DWWDFNV VHYHUDO LQGUDIGHX GO HWOHBWQWYV R
3)]XQFWLRQDO ~ DQG WKXV QRW HQWLWOHG WR SURWRHFWLRQ
SHUIRUMWRR@EH WKH XWLOLWDULDQ DGYDQWDJHV RI YHQWLGQ

6PLWK LV ZKLWH SEHFDXVH WHQQLV FRIRISHWRWIHDQVZWUWE L \U
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FRPSHWLWRUV ZLWK QR DOWHUQDWLYH GHVLIJQHWIWRHY SUHGHE
DW+ 7KH 1LQWK &H 8 B IWW GDMXAGAMHEW HD® G FRQTXHU  DSSUF
DQDO\|LQJ IX@PWE R ] IO/\L B UIBNV H[SDOHQ LDQVIV WK DI J

IXQFWLRQDOLW)\ FRREQVW KHKVWGLREEXDO HOHPHQWY EXW Ul
LPSUHVVLRQ WKDW WKH FRPELQDWLR @ UHDMWHH DDYRHPHQW R

)IXGGUXENHUV ,QF Y 'RFYV % 5 2WKHUV ,GBP2XA L)YQ TXLU\

LV QRW ZKHWG®HPH@G\L RIGXPI® WUDGH GUHVV IDOO ZLWK
EXW ZKHWKHU WKH ZKROH FROOHFWLRQ RI HOHPHQWYV WI

'KHQ DQDO\]HG DV D ZKROH WKH FRPELQDWLM®Q RI WKH 6
FODVVLF WSHURJLOWERWK D VOHHN ZKLWH OHDWKHU XSSHU W
SDWWHUQ RQWE® ZKOWH 6WULSH WUDGHPDUN GHILQHG VWLV
UDLVHG PXKIVDHEH RORUHG KHHO SDWFK DQG D IODW WRQDO
IXQFWLRQDO 7KHUH LV QR XWLOLWDULDQ DGWREWDDH YBIMQF
IHDWXUHV EBRDRIRMW WBONH WKH VKRH ZRUN \ELHPAAMMBHUD IR i) UFV/R VOV
WKH FXUUHQW PDUNHWS®BSH GERWSMWLWRUYV FDQ PDNH D Yl
ZLWKRXW XWLOL]JLQJ WKH VSHFLILF FRPEWQDWEFRMVR| HOHP H(
)XGGUXFNHUV ) G DW 3$ UHVWDXUDWHXU POOXDQRW SUF
FRORU RU IHDWXUH EXW FDQ SURWHFW D FRREUQDWLRQ\RI Y
FUHDWH D GLVWLQFWLY,B GHN & D 6 RIFEEHUMLR @DINHY FOHDU W
QXPHURXV RWACHLKWQGHDNHQHG D UHWUR WHQQLV VQHDNHU Z

WKH 6WIVEBWP HOHPHQWY 'HIVEHRS| BWWI& DW H[SODLQL

WKDW IXQFWLRQDOLW\ GHSHQGYV LQ SDUWHRQ 3ZKHWKHU DOW
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7KH FODLPHG WUDGHFOVHVIVRP WKIHY 76 USWWE EQYDKOLR Q R
IHDWXUHV * WKUHH VWULSHY RQ WKH VLERCRHW KH I KIRXHE S
SVKHOO WRH ~ D SDUWLFXODUO\ IODW VR®HKHHOGVHFWERQ
BIHUUHG WR E\ WKISBWBEKMLRY PFRID @K HBRENW)W BXEBIW G

$IWHU UHMHFWLQJ WKH GHIHQGDQWVY DW VOHPIMY WAR 3G L'
ODJLVWUDWH -XGJH 6WHZDUW PRUEEF AXVG\HG FWK PX\G WK BHG&HQ L
HOHPHQNVYURIMXDO 6XSHUVWDU VKRHIV WURBWHGUHVYV ZHUH
QRQIXQFWLRQDO DQG WEHU Hi R U AK$HURMHPMBGEIGHD WX UHV RI1 W
ZKHQ DQDO\]HG DV D ZKROH DUH VLPLODUO\ QRW IXQFWLRQTL

LL/ILNHOLKRRG RI &RQIXVLRQ

+DYL®HWHUPLQHG WKDW DGLGDV LV OLNGWD QB PVEK HIVG
YDOLG DQG SURWHFWDEOH WUFBGH H> H 8 VPG CEFVRE KB VUM X U Q
LQIUL Q FHOMA@XK HWHKKHH B N H F K H UYL KRN WRUFRQ IXVH FEXVWRPHU'

VRXUFH RI WKH SURGXFWY ~ 0XOWL 7LPH ODFK ,QF Y $PD]R

&LU TXRWLQJ ( - *DOOR :LQHU\VY *DOOR &DWWOH &R

:Q WKH 1LQWK &LUFXLW QHLWKHU DQ LQWHQW WR FRQ
HOHPHQWY RI D WUDGHP BBUDNOHMY)L GGIHFIHNE FOWLPJ %URRNIL

&RPP LQF Y B/ &RV ) G SRERRDD &R

Y 2YHUODQG ,QF ) G Q WK &LU 7KH NH'

WZR PDUNV DUH VXIILFLHQWO\ VLFRQNXRWHKIDWQ DNVHHPDR Q B B/G
OLNHO\ WR EH FRQIXVHG DV WR WKH RULJLQ RI WKH JRRG RU

'UHDPZHBWNRG _*US ,QF Y 6.* 6WXGLR ) G WK &L

-XGJH 6WHZDU WV IS QVRRHGEDV D )LQGLQJVY S5HFRPPHQGDWLRC(
SDUWLHVY REMHFWLRQV -XGJH 5HGGHQ D G R®RAH D/GIGH. WLLRELDI V
UHDVRQLQJ
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TXRWDWLRQ PDUNV RPLWWHG &RXUWV HYDOXDWH WKH OLN!
HITHFW RI WKH GHIHQGDQWYfV SURGXFW DQG SDFNDWULQJ RQ W

3D\OHVV) 6XSS G DW TXRWLQJ )LUVW %UDQGV &RUS Y

+ WK &LU

&RQVXPHU FRQIXVLRQ FDQ DULVH LQ D WDWLH W\RRII ¥FRIQQN
WKH VRXUFH DW WKHSRVYWHVRIOSX FRKDXHMLQJ VRPHRQH RWKHU
HYHQ 3LQLWLDO LQWHUHVW  XVLQJ D FERKQHXWVQIBANHIBW OR Q

6SHFLDOWLHYV : ,QF Y ,63:HVW 1R &9 )0&S$-:; 2l

&DO $XJ 7DUJHW) 6XSS G DWLWDEWLRQV RPLWWHG 1R PLC
FRQIXVLRQ DOOHJHG FRXUWYV LQ WKH I1LOQWIOGHGFXKW DQDO
S6OHHNIFDMNWUY ~ WR HYDOXDWH WKH OLNHOLKRRG RI FRQIXV

WKH WLWL®D WKH PDUNYV S WRJH PULARMO CRW fNGKQHH WY RR U
FRPSDGQ@UHRWIXFWY RU VHUYLFHV WKH VWWKEJIWK RI WK
PDUNHWLQJ FKDQQHOV XVHG WKKNKBGEH BJHHKRI FDUH OL
SXUFKDVHU LREFWOHFW K& JIDFF XMHGH IOV UL YHWODHIFWLQJ L\
PDUN HYLGHQFH RI DFWXDO FRQIXVLRQ DQG WKH (
SURGXFW OLQHYV

L, QWHUVWHOODU 6WDUVKLS 6HUYV /WG Y (SL[$SOQEQF ) G

Y 60HMNBBDW)N G WK &IDNOHVV) 6XSS G DW FLW

‘U 6HXVV (QWHUSULVHY [/ 3 Y 3HQJXLQ %RRNV 86% ,QF

H[SODLQLGOWHDOBEWRHKHY DUH XVHG 3LQ DOO WUDGHPDUN LQI
LWV XQLYHUVDGOB8BNBPEDVWA R Q HWKWHLY QRW D ULJLG RQH DQ

FRPH LQWR SOD\ GHSHQGLQJ RQ WKH BIDW W)L FX ®OBW VIHHVV SUI

DOYRWUHSUHQHXU OHWVK. D) ,QF Y 6P WK &LU S>SO@LNHC
FRQIXVLRQ LV QRW GHWHUPLQHG E\ PHFKDQLFIXOIOQ FRXRW L Q

RI HDFK SDUW\ RU E\ JLYLQJ WKHWBPHLRHHEDKW RMDR/B SDUWLF
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6LPLODIUMYDMRUN YV

37KH ILUVW I©FRARNFH DLW L O D U LAWK DR/l DMKZD PDENMQ FRQVLC
FULWLFDO TXHVWLRQ ARD WKH FOG MQBIWVE RBXSS G DW

TXRWLQJ *R7R &RP _,QF Y :DOW 'LVQH\ &R ) G

JUHDWHU WKH VLPLODULW\ EHWZHHQ WKHKRRRG FRO UINSQ DWW LLR/G
DW TXRWLQJ *R7R &RP ) G DW 7KH 1LQWK &LUFXI
WKDW DSSO\ WR WKH VYDRINVDVUKRX®ORQ EA\WNRQVLGHUHG LQ WKt
DSSHDU LQ WKH PDUNHWSODFH 6LPLODULWYWG PHERYQYWIDGM?

DQG 6LPLODULWLHYV ZHLJK PRUDBWUHBSUBQWXD Q@ HELMHUHQFF

$QUBIVRQDEOH REVHWYVWHU NFIDQJ WH.H IMDKIHL BW.BHEK @ ® Z H H Q
WIHELGDV 6WDQ 6P LWELKDWHD6 RHPKHIWG/HQWLFDO VKDSH WKH
OHDWKHU XSSHU ~ DQJOHG VWULSHV FRPSUWYWGE KRLIQS HSD R/WH,
DURXQG WKH SHUIRUDWLRQV D UDLVHG JUHHQ ®@HMXISDWK [
HYLGHQWLD BERWHDSRQWLHY XVHG WKH SK\VLFDIORKRWW DV G}
YLHZ WKH &RXUW FRXOG QRW G L VAWLHXY DLW E LEAHQHAHHHY W R B &
IHZ IHHW DZD\

6NHFKHUV GRHV LWV EHVW WR GLVWLQJXLVXQLYWDWVVKRH |
ILYH QRW WKUHH URZV RI SHUIRUDWLRQV DQ6®D®@J6LRYL WK H
DQG WRDWWHMHD VOLIJKWO\ GLIITHUHQW VKDGWURQJIUVHHQ OB XV
WKHVH PLQRU GLIIHUHQ PHWGERR Q@RI ¥ X E N WDLRQMYRIORH WK H 6
D NQRFN RII Rl W&HBBWIHY VP LEXISS G DW H[FODWQEQD W k
WR DQDO\]H WKH VLPLODULWLHVDRIHWKMH® US WKW PZEROWS |
GHFRQVWUXFWLRQLVW YLHZ RI WKH GAL VWD IQR\@6 FBRRAHSIRVD H @ W V

ODVWHWQOWHUY 8QLRQ RI 1HZ -HUVH\ ) 6XSS 1 -
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VWXSLG HQRXDEW ERDINH HRI DQRWKHUJV PDUN RU V\PERO )
PRVW VXFFHVVIXO IRUP RI FRS\LQJ LV WR HP SOWKH@ROEIKLER
ZLWK HQRXJK SRLQWV RI GLIIHUHQFH WR FRQIXVH WKH FRXU\
6NHFKIMMOMHUWYV WKDW LWV XVH RI GLVWLQBWLEB\VEWDQGL
FODLP RI FRQIXVLQJ VLP LD UWIKRVHHAREBGSH OMPQKYDWH SRLQ
FRQIXVLRQ EXWD QB RARKGWSRWW VLPLODULW\ RI WKH PDUNV RU
LPSRUWDQW IDFWRU WHQTELWIHWR $MBSH SRIMWEDLEBHYWLQJ

6KRHVRXUFH ,QF Y 5HHERBN , QWO HWG&LU VLPLIOH B IDWIRHAM

EHWZHHQ 6NHFKBIGVFDONDPE] BRMIGNVNK DUH DS S DADHDHIWF ROQQMGH LY WK
LV ZLWKRXW WKH EHQHILW RI LQ VWRUH VLIQWRP BLWKHQFV
VROH RI WKHRYKRDOWHBRIDWHG E\ WKH PDUNV LV HVVHQWLD

LV YHU\ SUREDEOH WKDW WKH DPEBUKYVY $R FROFEXWYLBDOONVRNLE

LOF ) B6XSS G ' SPMV\OHVYV ,,

6LPLODUO\ VWKIRENKNBWHERW LQFRWER¥MAMEM@® GHVLIQ WK
YHU\ VLPLODU LQ RYHUDOO D SBMDUDH PB WAR SWHF R B U 8 DV D K(
PLQRU GLYWKDRWWIRYWKUHH VWULSHV DUH RI XQHTXDO WKLF
WKHHMHKVWULSHY FRPELQHVD W HOIHWI\RLIWK RAVEXRUPRD) GLITHUL
GR QRW FKDQJH WKH R/Y.RUO D OLMP SEHW X R @MRUKLHS 18 BHEEHILNQ
DGLGTKWBMAWULSH PDUN

JLOQDOWBMHFKHUV 6XS HURQRY QWLFBNUWR WEHGBGT6 XSHUQR

WKRQFOXVLRQ WKDW WRHWEB \P QBRNNVEBE@BIQBIWVPLIARPBIUUOLQH *XLG

,QF Y *RVV ) G ST\ WK &LVWULFW FRXUW DVVHVVHV

PDUNV L@®RMWWMKRNMNU VLIKW VR XEQNH FXWE RHDORMUN LGHQWLFDC

EXHIBIT 10
Page 22 of 41



Case 3:14-cv-01586-MO Document 230-10 Filed 05/17/16 Page 23 of 41

Case 3:15-cv-01741-HZ Document 83 Filed 02/12/16 Page 23 of 41

DGLGDVIV@®DRGNQ@WLBEDO W\SH Rl SURGXFW ARRLYG/DNBGOD UH
EHOMHYI-MH 6NHFKHUV 6XSHUQRYD ZDV OLFHQVHG® DXMGKRMUL]E

7KLV IDEFWRU ZHLJKY KHDYLO\ LQ DGLGDVYV IDYRU

SHODWHGQHVV RU 3UR[LPLW\ RI WKH ODUNV
7KH UHODWHGQHVV RI WKH JR RE3OVH HWIERDRWRKZHRU FNRHP\ | D F W |
) G DW S5HODWHG JRRGV DUH JHQHUDOO\ PRUH OLNHC
SXEOLF DV WR WKH SURBOHYYY RBIX®EH GRIBY ~ TXRWLQJ %!
) G DW S5HODWHG JRRGV DUH WKRVH HZKLFK ZRXOG E

SXEOLF WR FRPH IURP WKH VDPH VRXUGHT KRWR OB NCQO®HW WK
) G DW Q

7KLV IDEFWRU \DWWRQZWNIKY DGLGDVIV IDYRU %RWK DGLG!
DWKOHWLF DQG FDVXDO IRRWZHDU 7KJ}HSERG KBWAKDW M K Hit U H
VDH®P SXUSRVHV § ° DQG DUH ,VKIHWHQR WK &BB P-6H W1 WEY KHO$5 .
$1' 81)$,5 &203(7,7,21 1t BNHFKHUV DWWHPBWRP WR GLVW
DGLGDVYV E\ DUJXLQJ WKDW 6NHFKNUWRLD P XPHK |G MQMO R (BW D/
WKH VKRH EX\LQJ SXEOLF WKDQ DGLGDV W XDWKRFHWIBDEXO(
LV QRW UHTXLUHG LQ D QD O&HBEDA I )\ REAG\E] SAIBMW B HW \
WKH SDUWLHVY SURGXFWYV DD@ GH VVHROMLLRD®D % R\G K G\B URDLOH Y Q
FDVXDO IRRWUEBBW) 6XSS G DW WKH SUR[LPLW\ IDFWRU
GHIHQGDQWY DUH BWNVNQJI® RRXD YMWNUSHLGWDMYRRE\S UR GIXFG
RI 6 NHFKBIQWOHQJHG VKRHV ZHUH VROG XQGHU DGLGDVYTV PDUI

DVVXPH DOO RI WKH VKRHY FDPH)IURPWGLG@®V 6/&KEKNN MWKH WD
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UHODWHG DQG WKH VXEVWDQWLDO M DFRWDR L W\QEHKWR RBH Q L\N
RI FRQIZDLRKVYV) 6XSS G DW

ODUNHWLQJ &KDQQHOV 8VHG

7KH VLPLODULW\ RI WKH PDUNV UHODWHG QHWH RII DVKH J
FRPPRQ PDUNHWLQJ FKDQQHO  DUH WMKBONRER IFRPRUV L QGGWK F
DW UHIHUULQJ WR WKHVH IRODWQW KUBRILNDDFWR UV DV WK F

6NHFKHWMID U\ DUJRRPHQRUKHIUMY DUIJXPHQW DERXWWKH S
6NHFRHKBRWY DUH WDUJHWPRBUDW VD RSIL VI®! K B IQD BIO0EDRKIDN W KR HW
'HI 5HVS+ DW/KH DQDO\VLV RQ WKLV IDFWRU KRZHYHU VKRX
JRU H[DPSOH BWXHHHNRRMOWE/L\@KDW 3>D@WKRXJK GLIITHUHQW VX
JHQHUDO FODMKRBYHERDWM[SRVHG WR WKH G WDRGXFME R HUOD!
PDNHU VROG WKHLU SURGXFWV WKURXJK 38BWBRORQNKDK PDUNH
DXWKRUL]HG UHWDLO GHDOHUV LQ BQMMWPHNGRBNO LYDICHWR V W
SULFH UDQJHV DQG WKURXJK VLPLOBIW\D G QKBUMOLDNPIH QMG/ W €
GLUHFW®ULHV ~

DGLGDV SURGXFHG HYLGHQFH WKDW LWV VKRHV DQG 6N|
VWRUHV O0XUSK\ 'HFO (&) 1R g %HDW\ 'HFO (&) 1R g
6NHFKHUV FRXOG VKRZ WKH PDUNHWLQJ FKDQQBBWRHBUH 3FR
ZRXOG QRW QHFHVVDULO\ IDYRU >6NHFAK ©ODWE@HOHN ADXWO AR D Q
GHWHUPLQLQJ WXRV®IONH BRREBDRAGHRN) 6XSS G DW FLWLC
5HHERN ) G DW  # $FFRUGDR Q¥ AL J MRS IMWRR U

BWUHQJWK Rl WKH DGLGDV ODUNYV
7KH VFRSH RI SURWHFWLRQ DIIRUGHG D WUDGHPDUN 3GH

ZLWK VWURQJHU PDUNV UHFHLYLQJ JGHDTWHROWE QB B/HHFQH R W
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OHGLD ) G DW $ PDUNTV 3VWBRQBFWEW &BISC HGEV AR® R MWF
VWUHQJIJWK *R7R FRP ) G DW &RQFHSWXDO VWUHQJW|

S DORQJ D VSHFWUXP RI LQFUHDVLQJ\GNYRQDHFWAYPRUBINY D)W
FDWHJRUL]JHG DV JHQHULF GHVFULIDWEY.HE O/ WHWQDLY H L /Q &/
RPLWWHG

DGLGCGDAMWIMMULSH PDUN LV FRQFHSWXD O OD & WBDRARIP RIQF D X\

$* Y 7DUJHW &RUS 1R &,9 5¢( ) DW " 2U

S DUJHW37KH DGLGDWIWKHURBUNY DUH DUELWUDU\ EHFDXVH W
GHVFULEH RU VXJJHVW WKH YDULRXV SURGXFWV WEDMNWKEWDU

WKH 76KWHRBBHN LV VWURQJ DQG HQWLWOHG WIRGHNRWHFWLRQ

6XSS G DMDUJHW) 6XSS GS$SBW.DW.QF Y $GLGDV 6DORPRQ ¢
6XSS G & ' &BE FRPPHUFLDDGLE DN QOMTUR (RN

FDQQRW EH FRQWHVWHG DGLGDV SURGXFHG HYLGH@FH RI EL
WKH 7KWHBBHN ZRUOGZLGH RI WHQV RI PLOOLRQV VSHQW LQ
QXPHURXV XQVROLFLWHG PHGLD PHQWLRQV WFOHUH@FLQJ W
([ ' $00 RI WKHVH DUH OHJLWLP DVWHUHIBDWKRY & H PERG\BW UD W |
G DW SDGLGDVYV VXEVWDQWLDO DGYHUMNQW LIYLBB G FHUR

WKH VWUHQJIJWKHROWWWV\PDYHNDO (VWDWH &RUS Y 6DQGOLQ

&LU 3(YLGHQFH RI WKH VWUHQJWK Rl &HQWXUSHQEHRD U]
VHYHUDO PLOOLRQ GROODUV LQ DG HQWRQ®HFWLIR®D HEV W B W\
H&HQWXU\ ¢ PDUN DQG WKDW WKH PDUN KDV EHHQH{FHBGVLQ

RI RQH ELOOLRQ GROODUV °
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7KH 6WDQBOVYW KO UELWUD UF RQREH SWWYIBRERIM HRA H,: /

DW$V IRU LWV FRPPHUFLDO VWUHQJWW ZWH@HYRXU VR O R
FRPPHUFLDO VWUHQJWK DQG IRU GLVWLQFW LONGHVDW WK UR X.
DGLGDYV{VRH WARBHQF HY IWIDGHG DV IV DGYHUWLVLQJ H[SHQGLWX
XQVROLFLWHG MRH G\LKOH PA-/DREME PIMAVKI QW WR HVWDEOLVK WKH ¢
FRPPHUFLD® IWBDUBGIKDIWK 6 XSS G DW WEKH *XWERDGDU\ PHDQ
DQDO\VLV WR PHDVXUH WKH FRPPHUFLDO VWUHQJWK RI DGLG

7KEXSHUPRUE DOVR VWDREIW,W WRRQG/ LWV FRQFHSWXEL
GHPRQVWUDWHG E\ LWV LQFRQWH VW D EKHU MG BIW.IDXP 1 G\WL W\ D
SLQFRQWHVWDEOH PDUN FDQ QRQHWKHOHVV EREZRQN LD/QW UXX

DW OHDVW DV IDU DV LW JRHYV "HRUGBVS. DWG ¥YLWMIWJI$P 3D

LQF ) G WK &LUOLVV :RERMEWWHO\ UHIXWHG DQ DUJ:
WKDW DQ LQFRQWHVWDEOH UHJLVWUDWQRW KF BQ FVBKGI¥ UDHW \ H
DQDO\VDVYVYKREURU W HWVKWDRDIMG D P D U N W BIOGIHNIKE PDXIVWW EH P H
E\ ERWNK GLVWLQFWLYHQHVV D& EGRPFAAHBOMD 8Q/W K H QIS\HE W U
GLVWLQFWLYHQHVV GRHV QRW HQG WKH HQTXVW\A \DW HBR WKKIH
VHFRQG VWHS LV WR GHWHUPLQH WKH VW:KHQHN DR IKWKHV P L
UHJLVWUDQW FDIQ¥RRIVENVWDMACAWLYH DQG WKDW WKH PDUN
VWURHRHWKQVWUDWHG DJDLQ E\ HPYOLUGHIQYFWDRIHW K B GIXGHIWRRI
H[SHQGLWXUHVY DQG XQVRWKBIRAMHOG/ PHGLPQEROMUBEM2ZHFO

( H[SODLQLQJ WKDW DGLGDV KDV LQYHVWHG KXQGUHGV RI W
WKH 6XSHUQRYD PDUN UHVXOWLQJ LQ KXQGUHGYV RI WKRXVD

VDOHV DQG SHRRXGIPHGQBRFPOUWLFOHV
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'"HJUHH RVLIL&NDHIOA ([HUFLVHG E\ 3 XUFKDVHUV
5,Q DVVHVVLQJ WKH OLNHOLKRRG RI FRQIXVLRQ WR WKH

WKH W\A\SLFDO EX\HU HIHUBDYOQQVYWUGXQBU\GFDXWWLRQTXRWLQ.
6ONHUDIW) G DW $ PRUH H[SHQVLYH SURGXFW EHJHWYV D
ZKRP FRXUWV H[SHFW WR H[HUEFG \VH VBIKHHEKFU D3I Wa WDHWH RI FDU
0&&%$57+< ¢ 37KH UHDVRQDEO\ SUXGHQW EXUHULQV DVVXP
SXUFKDVLQJ PH[SHQVLYHY LWHPV ZKLFK KH EX\ODWVQUYHOXHQW
LQH[SHQVLYH LWHPV ~’

$>3@XUFKDVHUV RI phUHODWLYHO\ LOQM[IS HQRW B LINMIOO NWRI
H[HUFLVH D JUHDW GHDQJRE HF® DHHLQ WU NV@/H BD X NWVKZKHQ SXUF

3D\OHVV) 6XSS G DW OPRWWRWQRWHUYV ,QF Y S5HGVDQG ,Q

":DVK DQG FLWLQJ *XFFL $P ,QF Y $FWLRQ ¢

) 6XSS 16" 3>7T@KH FRXUW KDV QR UHDVRQ® WR FRQ
FDVXDO VSRUWVZHDU UHSUHVHQW D SDUWLFXODUO\ VRSKLVV

BNHFKHUV FLWHV D OL QI QXP® LGSR \Z KLFK DOOHJHGC
S3VRSKLVWLFDWLRQ  RI VRPH RI LWV FXVWRPREW DWDWYLGHQF
SXUFKDVHUV H[HUFL\HH L5H &S\ IZ0W WRHHVELWDWLRQ GRHV QRV
WKH VXEPLWWHG HYLGH®@RH WHSR HWHODDW ¥ K BMQGIE BIRKKMUV F(
YLHZV VXFK D SDVVLQJ UHIHUHQFH D RN VQ IR LPHDQMW HWARL 8 Y A
VQHDNHU SXUFKDVHUV DUH VRSKLVWWRDWHGDBW Bl [RDBWWH M KE
6WDQ 6PLWK EHLQJ VROG VRUJWNYWRQURENYH BROO\IBUDN JRRG
GRHVLQRUWMKH FDUHIXO FRQVLGHUDWIORHMH RFUDRWGHPODW SOH D E

% RWK SDUWLHYVY SURGXFH KLJK TXDOLW\ H[SHWV WKH JRARIGW \
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MDUH SXUF®D UVKMENRIKW IXO FDUHIXO HYDOXDWLRQ RI WKH SUR
SXUFKDVHU H{EHFWIVFWWRU WKHUHIRUH IDYRUV DGLGDV

6NHFKHUVY QWHQW LQ 6HOHFWLQJ LWV ODUNM

$Q *LQWHQW WR FRQIXVH FRQVXPHUV LV QRW HBWXLUHG
%URRNILHOG ) G DW TOQWDWLRKY RPZWNWH®RGWEHHQ
DQ LQIULQJHU DGRSWV KLV GHVLJQDWLRQ ZL VDK MRKH RIQWKID V
WUPBGHN RU WUDGH QDPH LWV LQWHQW H®RH W KXW LWKHQW U
FRQIXVLQJ VLBLDDRMWWWHRQ RPLWWHG 3:KHQ RQH SDUW\ NQ
VLPLODU WR DM)RWMEHQY FRXUWV SUHVXPH WKDW WKH GHIHQGC

DQG WKDW WEH GKEB&FDBAE OFD0 ORWLRQ 3LFWXUH $UWV 6FLV

SURPRWLRQV) ,QF WK &HIUWSIOCHIHNFUDIWG DW

7KLV IDPWRIPNXRUY DGLGDV 6NHFKHUV FDQQRW GHQ\ WKI
H[LVWWNBFKHUV XVHG WKH WHUPV *DGLGDV WWBQ/RRUWH FRGE
IRU LWV ZHESDJR GLYKRRWBQ D GWVKRQG HRMFKW ULNLQJ
VLPLODULW\ \EKHRWAH MK WM LV EXW RQH LQNQURAEH WR GUDZ
DGRSWHG D PDUN YHU\ VLPLODU WR WKH B ®/IDGIDFSRIQ MK WK R HG U
6LPLODUO\ 6NHFKHUV NQHZ WKDW DGLGDV RRQVWEIXP HIWRKNY |
6WLSH PDUN D NQRZOHGJH EDVHG DW OHDVW LQ SDUW RQ \
SDUWLHVY DQG \HW 6NHFKHUVY &URVV &R X WWPV KIRB G\OF RY S R
ZHOMRZQ PDUN $QG ILQDOO\ WKH &RXUW FDRI IDQPHW MNHFK
LGHQWLFDO WR DGLGDVIV 6XSHUQRYD PDUN RQ WKH LGHQWL

BNHFKHUV FLWHV D UHARQW KHQSWKR & RWEXMLVR G DWKDW LW |
EDG IDLWK IURP LWV XVH RIDNGH\G R VB FLDEMRG L EDMNALRIDM. W K

LPH ) G DW 7KH SODLQWLIIZAmVOX @W [X UL FPZH 07K Ve DWW U
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GLG QRW VHOO LWV ZDWPKHY RQ $AD]RFX ERE REBWP ABWFKHYV |
$PD]JRQ FRP DHWHMXDHGY SD YHI YHUBIO GRMV/BMAUSKER\D QUKW ZH U H
WR70TWDFWMADG ZDWFKHV EX® QRWM RGNVXOOWVL @ DWHFIH M W K
ZHUH QRW IRYDEXODEOIMWH #70 VXHG DOOHJLQJ WKDW $PD]RQT
SDJH LQIULQJHG 07QG\DWUDSEHPDUNYV

7KH GLVWULFW FRXUW JUDQWHG VXPPDU\ MXGJWHQW LQ
DIILUPGIBW  + HFDXVH $PD]JRQYTV VHDUFK UHVXOWYV SDJH FOH
PDQXIDFWXUHU RI HDFK SURGXFW RIIHRUHO SRV R DWKHE Q\E HPYW
SDQHO UHDVRQHG 3QR UHDVRQDEO\ SUXGHQW FRQVXPHU DFI
EH FRQIXVHG DV WR WKH_\GRDAW BN RR UWWW K H BIRBXEQYW  HOHPHC
6OHHNBQUDDNVLY WKH SDQHO IRXQG LW *>GLG@ QRW ZHLJK L
GHVLJQHG LWV UHVXOW SDJH WR DOOHYLDWH DQWSRMVLEOH
FOHDUO\ ODEHOLQJ HDFK RI LWV SUR G RKWW EXWK WKH SURG X

7KH SUHVHQW REDLWHY L Q JEHIDE DNEGOMH WUDGLWLRQDO WUDGH|
FDVH ZKHUH WKH TXHVWLRQ LV ZKH WIKHYWOZ R/ ERIPGBIW WR] FX
FRQIXVLRQ $PD]JRQYV 3SURGXFW’  LQ TXHVWLRQ WKH VHDUFK
0701V ZDWKHEKOWL FRRHW UHFRJQL]HG WKHVH XQLTXH FLUFX
SHLJKVEWBHHNEHMDWA>ZDV@ QRW SDUWLFXOIPDQR @EWURK DQD(
UHVXBRMUBDWHG FRQIXVLR QO DERXKINWWHEIV\DRWK UFH7RH GLVSXWH
E\ FRQWUDVW IDOOV VTXDUHO\ LQW R 7W K HT YWEURDWE LA RIKHIQ) W |
6NHFKHES FIHKKVHY FRQVXPH W G RODINNR Q EDLW K WK KHU ZKHWK
6NHFRKHKRER §RHFKHUVY XVH Rl 3DGLGDV VWDQ M PALHWKD RRWED G

RI WKH 6NHFKHUV ZHEVLWH VWNQ®IQZ GNXKOAW BIRVWVWAD W K D /L ©NDHJF
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WKH 6WDQ 6PLWK DQG WKDW 6NHFKHUV LQDGLEGDR/EMNVR FDSW)
GHVLBQRIILHOG DW) ®B8VLQJ DY RWKH&HP VUNHMWD WQHY LV PXFI
OLNH SRVWLQDQR WKEHIEDWY LQ IVROWRBHRQH

(YLGHQFH RI $FWXDO &RQIXVLRQ

(YLGHQFH RI DFWXDO FRQIXVLRQ LV 3SHWOXDYOXHNSYURRII
%LOOLDUGYW DW $ SDUW\N LV QRW KRZHYHU UHTXLUHG W
VXFFHHG LQ D WUDGHPDYWNRRNUIHOBGMWHQ Y& BOVXPHU VXUYH\V

RQH ZD\ WR HVWDEOLVK DFWXDFO FR@WVLRWK)RUWXQH '\QDP

FLWDWLRQ RPLWWHG

%RWK DGLGDVY DQG 6NHFKHUV VXEPLWWHG VXUYH\V ZKLF
FDVBRUHW 'HFO (&) 1R DGLGDV VXUYH\ %XWBKRUWFO
VXUYH\ $QG ERWK SDUWLHYVDH[BH @G HWEKHQRHUWPLIRXY BIQI® WGW P
FRPSHWLQJ VXUYH\V DGLGDV FRQWHQGV LWV WOOMH\ ZDV SU
FRQIXVLRQ DQG WD WWKH YXUFMHWH WKDW DSSUR[LPDWHO\
UBRQGHQWY ZHUH 3FRQIXVHG LQWR EHOLHYLQJ WKH 6NHFKHI
DXWKRUL]DWLRQ RU DSSURYDO6R H BEGHXZWWD V@ WXK® BEBEGDD W)
IODZHG EHFDXVHW RPN RPMM WEF WIHGEH 6 NHFKHUY®LIEHUDQGLQ
VKRHY DQG WKH VXUYH\YfV FRQWURO ZDV SRRUO\ GHVLJQHG
VXUYH\ WHVWHG IRU FRQIXRIORD EFHWURMQ SRMHUBNHWEKRHWY VD Q(
VKRZHG WKDW WKH PDMRULR WRH PMKQ\YHSCHBRY B RIBLHICAFHV V3B R G X
'"HI 5HVS DWGL&EDV DWWDFNV WRESUVRSWOEBUIREKXYHGDWROHO\ |
VDOH FRQIXVLRQ DQG WKXV LUUHOHYDQW WR DX) DQDO\VLYV |

7KH &RXUW GHFOLQHV WR JLYH FRQWUROOLQJ @HLJKW W

FRQIXVLRQ DQG FRQFOXGHV WKDW M/KILY DHEIWRDRQW VEREUY JC
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RQ WK ®MWKNHOMNRUY WKDW WKH &RXUW KDV DRDDFWRBUWKXV
GRHV QRW SUHFOXGH D ILQGLQJ WKDW WKH 6NHAHWHBVYN KRHV

SXWRPDWLRQ ,QF Y $GYDQFHG 6\V &RQFHSWYV 3SDFRVXDO) G

FRQIXVLRQ LV QRW QHFHVVDU\ WR D ILQGLQJ RI OLNHOLKRRC

ILNHOLKRRG RI 3URGXFW ([SDQVLRQ
37KH ODVW IDFWRU pOLNHOLKRRG RI H[SDQVLRQ T LV FR

ZKLFK PLIJKW DULVH LI WKH SDUWLHYV KDYH SODQWWR H[SDQ(
PDUNHWRWWNMRVHUV) 6X58 3:KHUH WZR FRPSDQLHV DUH GLUHF

WKLV IDFWRU LVHX\YIRFPSNR SYWWRRBDBW RQALYHQ DMKIDGDV DQG

6 NHFIGHUWRPCHW N HOOHMNMKIVWYW IDFWRU G RMK/HQBRWD DMLUK LQV

6 O HH N BPIPIDW \
6L[ RI WKH VH¥8 8§ HNHHFOFW®OQW IRU DQDO\LQJ ZKHWKHU WK

FRQIXVLRQ IDYRU DGLGDV LQFOXGLQJ W KMKW KRLDHHN ¥ U MWK HF D ¢
UHODWHGQHVV RI WKH JRRGV DQG WKH PDUNHQWAW DEKGRQH:
KDV GHP R QWWWDMMGIDE QLR K R QUWKKIHERHB KWV VWKIDWNY DUH Ol
FRQIXVH FROAMORIHHW) 6XSS G DW GHQ\LQJ GHIHQGDQW:'
VXPPDU\ MQWJIJRQ WKH TXHVWLRQ RI OLNHOLKRRG RI FRQIXVLF
WKUHH RI_WKH HDEMAMR BOHHNFUDIW
(2) '"HVFULSWLYH )DLU 8VH 'HIHQVH

6 N H F KF-RIQMVWIQOBV L W \6 XS/HHURIRW B HDDENXO EHFDXVH LWV FR
XVHV D 3FRRO/PUWR/ FKHPH UHVHPEOLQJ WKH FRORUXHI D VXSHU
/IDQKDP $FW SURYLGHV D IDLU XVH GHIHQVHXWVIDROQ WK H QIR I
WHUP RU GHYLFH FKDUJHG WR EH DQ LQIULQJRPEQVWHUY RV

GHYLFH ZKLFK LV GHVFULSWLYH RI DQG XVHG IDLUO\ DQG LQ
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VHUYLFHV Rl VXFHKBBHRWUY DR W LW KRAL BHIWPD @ EW O0DFRH Y

IDVWLQJ ,PSUHVVLDR@®, ,QF WK &LU TXRWLQJ 8 6 &

VHH DQ¥R57+< ¢ 5 >D@ MXQLRU XVHU LV DOZBDAIMQHQWLWO
JRRG IDLWK LQ LWV SULPDU\ GHVFULSWILRY HWH Q@ LK @\KNHKLH W
WKH GHI Ky VRVH RI WKH WHUP LV QRW DV DLWUXGHIW DUN
WKH WHUPLQQRBRG IDLWKHWD QW RQ WHWR GHVFULEH LWV JRRG)\

&DLUQV Y JUDQNOLQ OLQW &R ) G LW WA @GWKK & L U

GHJUHH RI OLNHO\ FRQIXVLRQ EHWZHHQ WKH PODNV LQFUHD\

GHFUHDVHV .3 3HYFPDQHQW MIWNH * SHVWDWHPHQW 7KLUG

&RPSHWLWLRQ t FPW E WK B U/NV D € Q JWWHCH RHI [WW KD \§ ORDI L
DFWXDO FRQIXVLRQ DUH LPSRUWDQWHDRFWRUYV LQ GHWHUPLQ

7KH 6NHEFKHUV ZHEVLWH L8FRB@VLHYOW KHGVKRWH BX'SHUQR
VKRHIWFRDRUOXOMQGRU 'HFO (&) 1R 7KHUHI[LV QR UHIHUHC
WKH VKRHTV 3FRVPLF FRORU VFKHPH  RU IBSRWERYDLQNRUPD
DQ\WKLQJ RWKHU WKDQ WKH QDPH RI WKH VKRH DY RWKHU Z|
PDUN QRW DV D GKNBHLBWRKQORMHIOX WR VXFFHHG LQ HVWD
7KH 6NHFKHUV PDUN LV LGHQWLFD O D/8/ HDIBU\G R RTVERHH WMDRRIH U
SURGXFWV DWKOHWZKLRK VUXNYMVRIQVBRHHOLKRRG Rl FRQIX\

UHQGHU 6XNWHF IOHRUW §IDLU ~ .3 BPUPDRHD WWDNH3WKH GHJUHH F

FXVWRPHU FRQIXVLRQ UHPDLQV D)LMA/OROY LVKHRORQAD WL QW RI
GLVSXWHG VEKHRW ZGHWWQL WXKWHVH SDUWEGNEDXGI JBIVWK6 NHH/FSKHHUW YD O (

FRQVLGHULQJ WKDW WKH 26X SJNRDMRNY DQIGV LIVG X\DMA E QOF '@ QHd
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LGHQWLFIBQA GBRGAY WKHUHIRUH OLNHO\ WR VXFFHHG LQ RYF
XVH GHIHQVH

(3 TUDGHPDUN 'LOXWLRQ
DG DOVR DVVHUWY WKDW 6NHFKHUVY VKRHW DWHHIHH O X

6WULSH PDUN DQG 6WDQ 6PLWK WUDGH GUHVNVNWY ROPWLRQ

IDPRXV PDUN WR LGHQWLI\ DQG &L WWKIHQ R JADKHHJ DERARFEXA RALD M N WV
WKDW W KHQWWALUIRFKDIWLR Q Y B OXBIDRBIHRREHNR ZRHWWOHY DZD\ RU
DWWHQXDWHG DV D UHVIDW HRYWWEXS\8H 3 DYZRWKHIUXRWLQJ -

SHVHDUFK /WG Y) *GUFLD WK &LU TXRWLQJ 8 6 & T 3

D FDXVH RI DFWLRQ pLQYHQWHG DONAW KR Y YHD®& NRUZDWK] O M F
SRZHUIXO FRQVXPHU DVVRFLDWLRQV WKDW HYHQ QQ FRPSH

TXRWYGUWQOLVROQ &RUS Y 6XPSWRQ ) G WK &LU

UHDVRQ WKH )7'$ DSSOLHV 3*RQO\ WR WKRVH PPRXV ZKQEGK D!
WKHUHIRUH PRVW OLNHO\ WR EH, B GI'VHRUWBXHIW\\ D )| HE VDMG E\ GLC

7R VXFFHHG RQ D RUFGBRPUN 500 XK@ \W K HP KM WNVIK\R ZDP R
DQG GLVWLQFWLYH WKH GHIHRG FQWPHW PI N L QW KAHE R | QI
EHJDQ DIWHU WKH PDUN EHFDPH VDRRRV WIKGIGP DUW KN G HNHDG

GLOXWLRQ E\ EOXUULQJ RUDGDD XR\WR QO W D 0 DQWWKHP® Q,\@ F

WK &LU FLWLQJ 86 & ft F

3>$@ PDUN LV IDPRXV LI LW LV ZLGRQV NPEBGEXDLA HRG WKW K
8QLWHG 6WDWHYV DV D GHVIR®DW LRRD VRHUWVREFBNHRR IWKK PDUN |
t F $ ,Q0 GHWHUPLQLQJ IDPH WKH FRRWW PLODFRORX@GMIQGI
HIWHQW DQG UHDFK RI DGYHUWLVLQJ RU SXEOLFHWY IRAHWVKH [

RITHUHG XQGHU WKH PDUN WKH GHJUHH RI D RDWXIR™W WHFRW Q@ V
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RI WKH_PDUN 3HQGOHWRQ :RROHQ OLOO&® ,QB&Y 5RXQG 8S ¢

DW' 2UXO\ FLWLQJ 86 & F $

DGLGDV KDV SURGXFHG DPSOH HYLGHMQAS R IPDWX SXED\\W
VDOHV RI JRRGV FBWUINLYH RXWN7 KIUHAH WKDW LW KROGV LQFR(
7KUBWULSHKRD UKRBMIMLFISDUN LV XQTXHVWLRQDEO\ IDPRXV SDV
'LVWULFW KDYD\OHWXW) KEXB® G7DWJIHW) 6XSS G DW DQ!
WKLV &RXUW DJUHHV $V GLVFXNV&HGDW KEDERX B 108 RYW MEKH @ F2HS L (
VKRZWEDGLGDV KDV XVHG WKH 6WDQ &PQE K RQUDIGHX B WHA® V VH(
VDQWGSHQW VLJQLILFDQW SXFRXMAHYINQ® WRPWK. QVKDW W
KDV HQMR\HG VXE VW DIQQAGL VX IV\I OMK/HVEWR BIVEP LWK KDV EHHQ
PHGLD DQG SRS FXOWXUH UHIHUHQFHV 7KLV HYLNHI@M\FWR/ XS <
VXFFHHG LQ HVWDEOLVKLQJ WKDW WKH 6WDQ 6PLWK LV IDPR
7KHUH DUH WZR W\SHV Rl GLOXWLRRGE\7TROWUBWQJ RU E\
S'LOXWLRQ E\ EOXUULQJ LV GH IR Q\GI DAL PDU B R E WD VE HRAY I
RU WUDGH QDPH DQG D IDPRXV PDUN WKDW LPB®MLUV VK& GL\
t F %KH VWOMUWIHLHY VL[ IDFWRUV ZKLFK WKH FRXUW |
UHOHY D QMQ FIDPWERMME HIJUHH R1 VLPLODULW\ EHWZHHQKWKH PD
PDUN WKH H[WHQW RI WKH RZQHUTV H[FOXVLY HK¥VPDRINW K H
WKH LQWHQW RI WKH XVHU RI WKH VLPLODU PDUMUDQE HYLG
DVVRFLDWLRQ 3HQGOHWRQ 3 DW FLWLQJ 8 6 &
IDPRXV PDUN LV FRQVLGHUHG GLOXWHG E\ WDUQLVKPHQW ZK

KDUPHG E\ WKH DVVRFLDWLRQ UHWBIUMNLQJ §WBR&E WKH XVH R& '
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0DQ\ RI WRHPHQWY KDYH EHHQ 3K H YR YRIKE/DO MUQ VO \ EHHGV Z H
WKH 6 NRG@KHUY WKH DERIGWK BWBSQWHQW VDPH IRGLWRMIWLP L (
7KUBWULSH PDUN DRSHW KKH MK BRIQHWKHUG N B FKKRMMEANRPY &R X
VLPLO DOMRLWXIIHVW 6NHFKHUVY LQWHQW RVRURYHDYCH DDEL BN
PDURNH 7KEWHHLSH PDUN LV VXEMHFW WR LQFRQWXNWVMWDEOH W
SUHVXPHG GLVWLQFWLYH DQG WKH &RXUW SHBYL®SWRYGEa W
WKH 6WDQ 6PLWK KDV DFTXLUHG GLVWLQFW IDYGHGGHWM W K [LER-XU
VXUYH\ VKRZHG WG WREHHQWKPIQUHVSRQGHQW\2 @HOLHYHG \
VKRH ZDV PDGH RU DS SERQYF WK DW LIS I YR8 MYRMYW P B O VQ B P& X |
DVVRFLDWH WKH 6 NHFKHUWF®RH ZLWW DGLGDV 3RUHW

,Q VXP DGLGDV KDV VKRZQ D OLNHOLKRRG RI VXFFHVV R

. ,UUHSDUDEOH +DUP

7R VXFFHHG RQ D PRWLR®HRIODQUWQFWPXNW HY/WDEWLV

KDUP LV OLNHO\ QRW MXVW SRVVLEOHBW ~ BIQDUWKU, WKXIHQ:& O

,QVW Y 8 6 )RUHVW 6HUY ) G WK &LU 37K

LGHQWLILHG LQMXU\ WR EH FHUWDLQ WR RFFXU EKXWKLW LV C
RQO\ WKHRUHWLFDO SREFDNGOFXDRWUNFHY FRQVLGHUHG LUUHSI
DYDLODEOH DW ODZ VXFK DV PRQWWIDOFR\PG B RN DHWH DRIWH W& D &

H%D\ ,QF Y OHUF([FKD®@JB [/ / &

S&RXUWYV SUHYLRXVO\ SUHVXPHG WKH OLNHOLKRRG RI LU

GHPRQVWUDWHG D OLNHOLKRRG RI VXFFHVV RQ6D MOMKXGHPDU

[/1& ¥ 2QH 3HW 30IRQH&NO //& 6, ol DW " 2U $XJ
FLWLQJ DPRQJ RWKHUV %URRNILHOG ) G DW St

KDYH KRZHYHU LQYDOLGDWHG WKDW SUHVXPSRQR@ DQG D

EXHIBIT 10
Page 35 of 41



Case 3:14-cv-01586-MO Document 230-10 Filed 05/17/16 Page 36 of 41

Case 3:15-cv-01741-HZ Document 83 Filed 02/12/16 Page 36 of 41

WUDGHPDUN FDVH PXVW QRZ SURGXFRIHWUHBDPRHBE @ R ZH.[MU PW |
FLWLQJ :LQ&W&HUDWD\ H8 bW 3, Q WUDGHPDUN FDVHV DOWKR>
Rl ORVV RI FRQWURO RYHU EXVLQHVV UHSXWDWLREEDEG GDP
KDUP 1 D FRXUW PDNLQJ D ILQGLQJ RI LUUHSD QP HOHD WVIXWHRJ P

WKDQ FRQFOXVRU\ DVVHGWXRW. QU MSEUHEXEBBE LKW HUSULVH\V

(QWP W 0JPW ), QF WK &LU

DGLGDV KDV SURGXFHG L\MU HST WDENO H YHLEBUARR @/RRWALILY 1 U DA
JLUVW 6N H F KHB\QWL R QBLELIS\DYEHWW D QWLDO LQYHVWPHQW LQ |
DQG WKH UHSXWDWLRQ RI LWV WUDGHPDUNV DQG&WHKDGH GU}
VSHQW WHRYWBBRERWLQJ WKH 6WDQ 6PLWK KXQGUHGV RI W
VKRHY DQG QHDUO\ IRUW\ PLOOLRQ DQQXDOO\ RQHFORGV EHI
e %HDW)\ 'BIX®BHDW\ "HEOOU %HDW\ WHV\WLILABQMWR WKH
WKRXJK GLIILFXOW WR TXDQWLI\ HIIBURFRKLQ B DK SW Q @
WKURXJK RWKHU DYHQXHV VXFK DV VRFLDO PHGHIGIEDPSDLJC
7 UD W+

6NHFKHWUHWASMWY WR *SLIDEEDNFNRERVARS\LQJ RU FORVHO\ L
DGLGDVYV PDUNV PHRQW DBWCDEESOIRDHXY UHSXWDWLRQ DQC
TXLQWHVVHQWLDOGHUBEUHEDA DE OMW LQMXUYXLGHQFH RI ORVYV
RYHU EXVLQHVV UHSXWDWLRQ DQG GDPDJH WR JFRR®INIORQFR

RPLWWRW®R 7LUH SXEEHU &R Y .DEXVLNLNL .DLVKD 7RN\R 1L

&9 -$'9&) ol DW " 1HY 2FAWQGLQJ LUUHSDUDE
KDUP ZKHWD WKWLII SURITHUHG HYLGHQFH RI LWV 3 FRQVLGHU

UHSXWDWLRQ  DMG SURHL®/H IQHIQ IWR@BESBER +k IRUWYV  3/LNH
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WU\LQJUW®E XM OO WU\LQJ WR uFRPSHQV EXN T @HWA DRIRDI) GD F
UHSXWDWLRQ FDQQRW FRQVWLWXWH D MXVW RU IXOO FRPSH

ORUH VSHFLILFDOO\ DGLQDV &KUXINNSW\L QH W WHA X WE YWK D W
VSHQW VLJQLILFDQW WLPH DQG PRQH\ LQ EXLR®RMXPEQ®PDL
D SUHPLXP VSRUWYV E%\DBRQ WW DBV S K\ W HFRVQ VIXHPG WK B MU F H L
6NHFKHUV DV D SORZHU HQG YDOXH EUDQG 7U BMWO\ DGLGD'
WZHQW\ SHUFHQW RI VXUYH\HG FRQVZXPW PWD GHEGUHRWHGS VEK HREJ
DIILOLDWHG ZLWK DGLGDV HIKRIOW WRKOWWLEERDHNGTBUHPLXP EL
EH FRQIXVHG ZLWK RU DVVRERDPIMHE ZKWK 6INGIFKDWKPV SURG

WKDW 6NHFKHUVY FRQWLQXHG VDOHV RI LWV ¥@LY HDSXGNRWK R

DQG JRRGZLOO?2KDUP WKDW LV QRW FRIRESHOGUVDB®H: IEQ HPRRIQH\ C

*UHODGH %HYHUWRDJIWK9/& $:, o DW (" &DO $XJ

UHSRUW DQG UHFRPPHQGDWLRQ DGRSWHG VXE QRP (

%HYHUDJHR/&&9 $:, 6% o (" &DO 6HSW
ILQGLQJ VXIILFUHQWHSMOGHEDH RDUP WR WKH WRDRQUWLIITV E

XQZDQWHG DVVRFLDWLRQ ZLWK GHIHQGDOWI{S SHUHFHHIOHIG EL

1R &9 000 05:; ol Dw & ' &DO ILRBGLAQJ
LUUHSDUDEOH KDUP EDVHG RQ WKH 3SHUFHMKVYMHIRU NV VIRGEG DMKLH

GHIHQGDQWYV FRXQWHUIHVWH BPBGE®WMRH OREHUY T OGS

G & ' &DC+DUP WR EXVLQHVYV JRRGZLOO DQG UHSXW

DQG FRQVLGHUHG LW BEBOWHU ,QF Y &DQ\RQ 7HOH $S

LQF ) G WK &LU

EXHIBIT 10
Page 37 of 41



Case 3:14-cv-01586-MO Document 230-10 Filed 05/17/16 Page 38 of 41

Case 3:15-cv-01741-HZ Document 83 Filed 02/12/16 Page 38 of 41

DGLGDV DOVRGHOFGHXWKHOWBNHFKHUVYT LQIUDGLIGDN IRRW Z
DELOEWM PARH D/F®G WGALMY\H GHPDQG IRU WK H 6 WOEN6RMMKXQRU
OLPIWKHGQXPEHU Rl 6WDQ 6PLWK D QRYD Qi GHDINH@I LO QG YLHL
VXFFHVYUKQWURGXFWLRQ  FDRFIH QMNWURGXFWLRQ DGLGDYV
FRQWUROV KRZ PDQ\ XQLWV Rl WKH 6WDQ 6LPADNMX UL I UR X JK
GHPDQG IRU WKH3WKRHRUNWWDVH VFHQDULR ~ 0U %HDW\ WH
WKH PDUNHW ZLWK WRR PDQ\ 6WDQ 6RIQVKIVO H K R KUHH V X @ XVO MV |
HYHU\ERG\ KDV WKHP DQG GHPDQG JRHV GRZQ 7KH SHUI
GRZQUDWG6NHFKHUVY V&RH @ DGIHKUHP\LIQ HYURIDWAL QJ DQRWKHU W

LUUHSDUDHEHOEHAWREEPRUW ,QF Y 9LWDO 3KDUP ,QF ) 6X¢

&D M IO ) $SSTI WKIEQBLQJ OLNHO\ LUUHSDUDEOH KDU
DOORZHG WR FRQWLQXH 3IORRG>LQJ@ WKH PDUNHWSODFH" Z

$FFRUGLQJ WR OU %HDW\ WKH 6WDQ 6PLWK LVG®YH RI D
ZRUNV WR FRQWURO HYHU\ DVSHFW RI WKH VKRWHLMWFID\Q I1UF
VROG DQG ZKR LV VHH @G NHBRIHIPV LLOVL QU VIKRHY DUH OLNHO\
KDUP DG EBIDMVMIW WR FRQWURO WKH TXDOLW\ RI JRRGV EHDUL

6XQ(DUWK ,QF Y 6XQ (DUWK 6RODU 3RZHU &R ) 6XSS (

ILQGLQJ LUUHSDUDEOH KDUP ZKHUH LQIULQTIXKQODISWRERGWVF

$SSOH ,QF Y 3V\WWDU &RUS ) 6XSS DO ) G 1 ' &DC

WK &LU VDPH

,Q DGLGDV VROG DSSUR[LPDWHO\ LQ 6WDNMKBIPQAWK VKRH
DQG VDOHV SOXPPHWHG WR DERXWWWYHQW $RGXE VDICR G DNDPBBRQ F& H’
6WDQ 6PLWK VRDUHG UHDFKLQJ RYHU PLOOLRQ LQRI DQG RYH

%HDW\ '"HFO ,, ~
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.., %DODQFMXLRMLEV
,Q FRQVLGHULQJ ZKHWKHU LQMXQFWL YOIDQWBILWKHY DSSU
FRPSHWLQJ FODLPV RI LQMXU\ DQG PXVW FRQQUGHU WKH HIIF

ZLWKKROGLQJ RI WKH QWHXHHEWHOWHOSHARRW BURGXFWLRQ

&RPSDQ\Y 9LOODJH RI *D®8BHOO $ODWMDDOWRHQVHQ ,QF Y

OHWURVRXQG 8 6 $ ,QF ) G 3Q HYDWKD&WILQJ WKH EDODQF
KDUGVKLSVY D FRXUW PXVW FRQVLGHBRWKLHR QPIRFIV SUB Q MPLLY,
LOQMXQFWLRQ ZLOO KDYH R® WKH UHVSHFWLYH HQWHUSULYV
7KH EDODQFH RI KDUGVKS$S \HKHUMH. QDGR WK IDRSXL.IEKRKX W WK L
DGLGDV KDV LQYHVWHG VLJQLILFDQW WLPH FDSOWQPD DQG K
JRRGV EHDULQJ LWV YDULRXV PDUNV :LWWRBBOUDGHHRH XRIF W |
WKHVH HIIRUWV ZKLOH DW MGUGCHWPHGWQ P H Q@G WR LFRRLGDW U R
VWUDWHJLENSIGREQU@W JXKRXWKG WKH &RXUW HQWHU DQ LQM.
VHOOLQJ WKH FRQW H VRADHERWKKR HF¥ R QW PALFO & WKDMMH LW ZRXO
IURP VHOOLQJ PHGWDH X VHIERMMVER DO XQFWLRQ ZRX0OG EUDQG
LQIULQJHU EHIRUH WKH &R XU W 66! HWRHEUGRY WHGE KDV PY\VDPH
HOQWLWDHEDRV LI DDQUVAHLEXNWFKHUY PDNHV PDQ\ RWKHU VK
KHUH WKXV UHGXFLQJ WKH HFRQRPLF LP SFP\W QR WX R PLSIOVWDXC
RI WKH KDUP WK PRKHDL S ORBHID®\Ol R WF H Q | WIRDG B ¥ WALW LIW R VL W

:DUQHU %YURV (QWPTW ,QF Y :79 6\V ,QF ) 6XSS G

TXRWLQJ 7ULDG 6\VWHPV &RUS Y 6RXWKHDVWHUQ ([S &R

DOWHUDWLREDGRBIEWWHWLIQ 6\V Y $YDQW &RUS ) G

3>$@ GHIAKRGMQRZLQJIO\ LQIULQJHV DQRWKHUYNV FRS\ULJKW F
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ZLOO EHIDOO LW ZKHQ SURSHUO\ IREWH &LRRM/MALRQNRIRJIRPW.HN

.UHDWLRQ -XLBEKHUN DIAFK&9 '‘0* $6; o DWwW & !

&DO 6HSW 20RUHRYHU DQ\ LQMXU\ WKDW 'HIHQGHQWYV PD\ V
SUHOLPLQDU\ LQMXQFWLRQ PD\ EH GLVFRXQW K® \EXSRIKH IDFW
WKHFWNCE\ LQWHQWLRQDO OV DBIRGML @/ D GHIIHSNW WNRHBO D L Q V
DQG TXRWDWLRQ RPLWWHG
,9 3XEOLF ,QWHUHVW

3$ SODLQWLII VHHNLQJ DQ LOMXQFWLRRQPWYW $XEWDLEOLV

LOWHUBIWWUOQHW 6SBFLNXOWIGIRQ 'L*LRUJLR (QWHUSULVHV ,Q

WK &LU3>K@® PRVW EDVLF SXKA8 LFQLDOWH UBHYKAD B V& FVAED W J YA \
LQ SUHYHQWLRQ RI FRQIXVLRQ SDUWLFXODUGFBN\LW DIIHFW

:DUQHU %YURV (QWPIW Y IRORBED $VI6XR:;,QF :/ DW

& ' &DO 'HF DIGIVXE QRP :DUQHU %URV (QWPYW Y *ORE

$SSTI[ WK &LU TXRWLQJ .RV 3KDUP ,QF Y $QGUJ[ &F

3$Q LOQMXQFWLRQ WKDW SUHYHQWY FRQVXPHIWLRBRQIXVLF

GRHV VHUYHV WKH SXEOLF LOWHRHFMWOOSR 5HGBSPWIO &RU

WK &LU FLWWPWDREXERNMVWH :/ 37KHDMRVW EDVLF
SXEOLF LQWHUKNVW LKMWWERW WEROEAYGHFHLYHG RU FRQIXVHG
RPLWWHG

+HUH DGLGDV KPYJP\DIGRZ DQUWNVKDW LW LV @IKNDMO\ WR V XE
6NHFKHUV LV XVLQJ PDUNV WKDW ®HGWLRF@IX NMDR) BE) FCHPLOVD U

WKH 3 YHU\ LOWHUHVW DW LVVXH LQ D WLYRIHGLDQUINW KQH US QB ® E
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FRQIXVHG FREUDERKMLYHSURGXFW ~ WKH &RXUW ILQGV DQ LQMX
VHOOLQJ WKHVH FRQWHVWHG SURGXFWV ZLOO VHUYH WKH S
25'(5
JRU WKH UH DVRYGIRFIWMLMR® V WR VW@ LN >G GED IDEDEL +[ V 1

PRWLRQ IRU D SUHOLRVMQDBYLTIQMXQFWLRQ >

'DWHG@ GD\ RmﬁaﬁBBBBBBBBBBB
M/MfmAPJV\MULAQM

0$5&2 $ +(5151 (=
S8QLWHG 6\WDRWH VX'G YW
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'DQLHO 3 /R&%H®
( PDLO GSO#DWHUZ\QQH FRP
$7(5 :<11(//3

1: /RYHMR\ 6WUHHW 6XLW
3RUWODQG 25
7HO )D[

5 &KDUOHV SHWERQKDUS WQBH QJ

( PDLO FKHQQ#NLOSDWULFNW

&KDUOHV + +BRRHKUDSHNQBHQJ

( PDLO FKRRNHU#NLOSDWULF

1LFKROH 'DYLYUKKRD®HWGE HQ J

( PDLO QFKROOHW#NLOSDWUL

.,/3$75,&. 72:16(1" 672&.721 //
3HDFKWUHH 6WUHHW 6XLW

$SWODQWD *$

7HO )D [

$SWWRUQH\V IRU 30DLQWLIIV

81,7(' 67$7(6 ',675,&7 &2857
', 675,&7 2) 25(*21
3257/$1' ',9,6,21

$','$6 $0(5,&% ,1&D 'HOD?Z &DVH 1R BBBBBB
FRUSRUDWLRQ DQG
$','$6 $* D IRUHLJQ HQW &203/%,17
75$'(0$5. ,1)5,1*(0(17
30DLQWLIIV 81)$,5 &203(7,7,2:
75%$'(0$5. ',/87,21 '(&(37,9(
Y 75$'( 35$&7,&(6 $
%5($&2) &2175$&7
(&&2 86% ,1B 1HZ +DPSVH
FRUSRUDWLRQ DQG -85< 75,$/ 5(48(67(
(&&2 6.2 $ BIRUHLJQ HQW
'"HIHQGDQW
&203/%,17
3DJH
$7(5:<11( /I3
1: /29(-2<675((768,7(
3257/%$1'25
'3/
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30DLQWLIIV DGLGDV $PHULFD ,QF DQG DGLGDV $* FROGC
IRU WKHLU &RPSODLQW DJDLQVW 'HIHQGDQWYV (&&2 86% ,QF
3(&&2°
, ,1752'8&7,21
JRU GHFDGHV DGLGDV KDV PDQXIDFWXUHG VROG D
IDPRXV 7KUHH 6WULSH WUDGHPDUN WKH 37KUHH 6WULSH 0DL
IHGHUDO WUDGHPDUN UHJLVWUDWLRQV IRU LWV 7KUHH 6WUL
KDV LQYHVWHG WHQV RI PLOOLRQV Rl GROODUV EXLOGLQJ LV
ODUN
'HVSLWH (&&21V NQRZOHGJH RI DGLGDVfV ULJKWV LC
LQFOXGLQJ D FRQWUDFWXDO DJUHHPHQW QRW WR LQIULQ
FXUUHQWO\ LV RIITHULQJ IRU VDOH DQG VHOOLQJ IRRWZHDU ||
VLGH RI WKH VKRH LQFOXGLQJ WKH IRRWZHDU GHSLFWHG EH

&203/%$,17
3DJH

$7(5:<11( /I3
1: /29(-2<675((768,7(
3257/%$1'25
'3/
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&ROOHFWLYHO\ WKHVH VW\OHV RI (&&2 IRRWZHDU GHSLFWHC
JRRWZHDU °

7KH ,QIlULQJLQJ )RRWZHDU XVHV VXEVWDQWLDOO\ LG
ODUN LQ D PDQQHU WKDW LV OLNHO\ WR FDXVH FRQVXPHU FR
VRXUFH VSRQVRUVKLS RU DIILOLDWLRQ (&&29YV DFWLRQV D
LWV H[ WUHPHO\ YDOXDEOH 7KUHH 6WULSH ODUN

7KLV LV WKHUHIRUH DQ DFWLRQ DW ODZ DQG LQ HT
WUDGHPDUN LQIULQJHPHQW DQG GLOXWLRQ XQIDLU FRPSHW
WKH 7UDGHPDUN $FW RI HW V8B &3/DIQKDP $FW"~ WKH IDLU
SUDFWLFHV DQG XQIDLU DQG GHFHSWLYH WUDGH SUDFWLFHYV
$PRQJ RWKHU UHOLHI DGLGDV DVNV WKLV &RXUW WR D SUl
I[URP PDUNHWLQJ RU VHOOLQJ IRRWZHDU XVLQJ RU EHDULQJ |
6WULSH ODUN E DZDUG DGLGDV PRQHWDU\ GDPDJHV DQG W|
GLVJRUJH DOO RI LWV SURILWYV IURP LWV VDOHV RI WKH LQIU
GDPDJHV DWWRUQH\VY IHHV DQG FRVWYV

&203/%$,17
3DJH

$7(5:<11( /I3
1: /29(-2<675((768,7(
3257/%$1'25
'3/
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. 3$57,(6
30DLQWLII DGLGDV $* LV D MRLQW VWRFN FRPSDQ\ R

ODZV RI WKH JHGHUDO 5HSXEOLF RI *HUPDQ\ KDYLQJ LWV RII
3RVWDFK ' +HU]JRJHQDXUDFK )HGHUDO 5HSXEOLF RI

30DLQWLII DGLGDV $PHULFD ,QF LV D FRUSRUDWLR
ODZV RI WKH 6WDWH RI '"HODZDUH KDYLQJ LWV SULQFLSDO S
3RUWODQG 2UHJRQ DGLGDV $PHULFD ,QF GLUHFWV DC
DGLGDV $* LQFOXGLQJ VDOHVY EUDQG PDUNHWLQJ SURGXFW
UHODWLRQV GLVWULEXWLRQ HQIRUFHPHQW DQG OLFHQVLQ
LQFOXGLQJ JRRGYV EHDULQJ WKH GLVWLQFWLYH 7KUHH 6WULSE
DV ZHOO DV DQ\ SUHGHFHVVRUV RU UHODWHG HQWLWLHV DU

2Q LQIRUPDWLRQ DQG EHOLHI 'HIHQGDQW (&&2 86%$
XQGHU WKH ODZV Rl WKH 6WDWH RI 1HZ +DPSVKLUH ZLWK LW’
'ULYH /RQGRQGHUU\ 1HZ +DPSVKLUH

2Q LQIRUPDWLRQ DQG EHOLHI 'HIHQGDQW (&&2 6NR
XQGHU WKH ODZV RI '"HQPDUN ZLWK LWV SULQFLSDO SODFH R
%UHGHEUR 'HQPDUN

,,, -85,6',&7,21 $1' 9(18(
7KLV &RXUW KDV VXEMHFW PDWWHU MXULVGLFWLRQ
86 & t DQG XQGHU 86 & t+ DQG 6XEMHFW P

DGLGDVYV UHODWHG VWDWH DQG FRPPRQ ODZ FODLPV LV SUF

7KLV &RXUW KDV SHUVRQDO MXULVGLFWLRQ RYHU (&
FRQWUDFWYV ZLWK DGLGDV LQ 2UHJRQ DQG XSRQ LQIRUPDWL
GLVWULEXWHG RIIHUHG IRU VDOH DQG RU VROG WR SHUVRQ
UHJXODUO\ WUDQVDFWY DQG FRQGXFWV EXVLQHVV ZLWKLQ W

&203/%$,17
3DJH

$7(5:<11( //3
1: /29(-2<675((768,7(
3257/%$1'25
'3/
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RWKHUZLVH PDGH RU HVWDEOLVKHG FRQWDFWYV ZLWKLQ WKH
H[HUFLVH RI SHUVRQDO MXULVGLFWLRQ

9HQXH LV SURSHU LQ WKLV 'LVWLWELFWESXDWXXYBHQIW WR
VXEVWDQWLDO SDUW RI WKXH WRWMG RGDRAIWNORQRVIR¥FEQU UHG

9 )$&76 &20021 72 $// &/$,06 )25 5(/,()

$ DGLGDVTV )DPRXV 7KUHH 6WULSH ODUN
DGLGDV LV FXUUHQWO\ DQG IRU \HDUV KDV EHHQ R

PDQXIDFWXUHUV RI DWKOHWLF IRRWZHDU VSRUWVZHDU DQC
DJR DGLGDV ILUVW SODFHG WKUHH SDUDOOHO VWULSHV RQ
FDPH WR VLIQLI\ WKH TXDOLW\ DQG UHSXWDWLRQ RI DGLGDYV
FRPSDQ\YfV KLVWRU\

$W OHDVW DV HDUO\ DV DGLGDV EHJDQ XVLQJ W
VROG LQ WKH 8QLWHG 6WDWHYVY DQG ZRUOGZLGH 7KH 7KUHH
TXDOLW\ DQG UHSXWDWLRQ RI DGLGDV IRRWZHDU ([DPSOHV
6WULSH ODUN DUH GHSLFWHG EHORZ DQG SDJHV IURP DGLGD
7TKUHH 6WULSH ODUNKLBHVWOWWDFKHG DV

3XUH %RRVW 6 XSHUVWDU

&203/%$,17
3DJH

$7(5:<11( /I3
1: /29(-2<675((768,7(
3257/%$1'25
'3/
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DGLVWDU %RRVW (60

DGLGDV LV WKH RZQHU RI D IHGHUDO WUDGHPDUN U
E\ WKH 8QLWHG 6WDWHYV 3DWHQW DQG 7UDGHPDUN 2IILFH 33°
6WULSH ODUN DV GHSLFWHG EHORZ IRU SDWKOHWLF IRRWZH

$IILGDYLWV KDYH EHHQ ILOHG SXUVXDQW WR 6HFWLRQV DQ
DQG DQG WKLV UHJLVWUDWLRQ LV LQFRQWHVWDEOH $ F
PDUN LV DWWDEKWG DV

DGLGDV LV WKH RZQHU RI D IHGHUDO WUDGHPDUN U

E\ WKH 372 RQ 0D\ IRU WKH 7KUHH 6WULSH ODUN DV GF
IRRWZHDU °
&203/%,17
3DJH
$7(5:<11( /I3
1: /29(-2<675((768,7(
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$I1ILGDYLWYVY KDYH EHHQ ILOHG SXUVXDQW WR 6HFWLRQV DQ
DQG DQG WKLV UHJLVWUDWLRQ LV LQFRQWHVWDEOH $ F
PDUN LV DWWDEKWG DV

DGLGDV LV WKH RZQHU RI D IHGHUDO WUDGHPDUN U
E\ WKH 372 RQ 6HSWHPEHU IRU WKH 7KUHH 6WULSH 0D
SDWKOHWLF IRRWZHDU -

$I1ILGDYLWV KDYH EHHQ ILOHG SXUVXDQW WR 6HFWLRQV DOQ
DQG DQG WKLV UHJLVWUDWLRQ LV LQFRQWHVWDEOH $ F
PDUN LV DWWDEKWG DV

DGLGDV LV WKH RZQHU RI D IHGHUDO WUDGHPDUN U
E\ WKH 372 RQ 'HFHPEHU IRU WKH 7KUHH 6WULSH ODUN
SIRRWZHDU ~

$IILGDYLWV KDYH EHHQ ILOHG SXUVXDQW WR 6HFWLRQV DQf
DQG DQG WKLV UHJLVWUDWLRQ LV LQFRQWHVWDEOH $ F
PDUN LV DWWDEKWNG DV

&203/%$,17
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DGGDV LV WKH RZQHU RI D IHGHUDO WUDGHPDUN UHJ
E\ WKH 372 RQ '"HFHPEHU IRU WKH 7KUHH 6WULSH ODUN
3IRRWZHDU ~

$IILGDYLWYV KDYH EHHQ ILOHG SXUVXDQW WR 6HFWLRQV DQ
DQG DQG WKLV UHJLVWUDWLRQ LV LQFRQWHVWDEOH $ F
PDUN LV DWWDEKWG DV

DGLGDV RZQV QXPHURXVY DGGLWLRQDO WUDGHPDUN
LOQFRQWHVWDEOH IRU WKH 7KUHH 6WULSH ODUN FRYHULQJ IF
LOQFOXGLQJ 8 6 5HJ 1RV

DQG &RSLHV Rl WKH &HUWLILFDWHYV RI 5HJLVW
DWWDFKHG FRBEQEEWLYHO\ DV

$GGLWLRQDOO\ DGLGDV RZQV IHGHUDO UHJLVWUDW

WHUP * VWULSHV  LQFOXGLQJ 7+( %5$1' :,7+ 7+( 675,3(6 5H

DQG OHLVXUH ZHDU ~ $IILGDYLWVY KDYH EHHQ ILOHG SXUVXD!

86 & Tt DQG DQG WKLV UHJLVWUDWLRQ LV LQFRQW
5HIJLVWUDWLRQ IRU WK[IKLPIDMN LV DWWDFKHG DV

DGLGDVYV 7KUHH 6WULSH ODUN LV ZHOO NQRZQ DQG

\HDUV DGLGDV KDV XVHG WKH 7KUHH 6WULSH ODUN LQ FRQQ

PXVLFDO DUWLVWVY LQFOXGLQJ SRS VWDUV .DW\ 3HUU\ DQG ¢
6QRRS 'RJJ 3KDUUHOO :LOOLDPV DQG .DQ\H :HVW
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DGLGDV DOVR KDV XVHG WKH 7KUHH 6WULSH ODUN L
VSRQVRUVKLS RI DWKOHWLF WRXUQDPHQWY DQG RUJDQL]DWI
FROOHJLDWH VSRUWY WHDPV )RU H[DPSOH DGLGDV KDV KD
8QLYHUVLW\ RI &DOLIRUQLD DW /RV $QJHOHV WKH 8QLYHUVL
8QLYHUVLW\ RI /RXLVYLOOH OLVVLVVLSSL 6WDWH DQG WKH !
DGLGDV VSRQVRUV D 1)/ VWDUV $DURQ 5RGJHUV 'HODUFR 0.
6DPP\ :DWNLQV DQG 5REHUW *ULIILQ ,,, E 1%$ VWDUV 7LP '
'DPLDQ /LOODUG DQG 'HUULFN 5RVH F EDVHEDOO SOD\HUV
&DUORV *RPH] DQG OHOYLQ 8SWRQ -U G SURIHVVLRQDO JR
H LQWHUQDWLRQDOO\ IDPRXV VRFFHU SOD\HUV 'DYLG %HEN
DOVR KDV VSRQVRUHG WKH ZRUOG IDPRXV %RVWRQ ODUDWKR
DQG LQGLYLGXDOV

7KH 7KUHH 6WULSH ODUN LV QRQIXQFWLRQDO DQG V
XQGHUVWDQGY WKDW WKH 7KUHH 6WULSH ODUN GLVWLQJXLV}
8QVROLFLWHG PHGLD FRYHUDJH KDV UHIHUUHG WR 3WKH LFR:
3:RUOG &XS EULQJV RXW WKH VKRHV XQLIRUPV IURP $GLGDYV

DGLGDVYV S\WUDGHPDUN WKUHH VWULSH VQHDNHUV" %U
DV VDOHV LQ &KLQD VRDU LQ 4 ~ 7KH 2UHJRQLDQ 0D\
$00DQ 3% 6ZRRVK RI *HQLXV ~ 7KH 2UHJRQLDQ -XQH
VWULSHV" %UHWWPDQ $00DQ 3*RLQJ u$00 ,Qf $JDLQVW 1LHM
SWUDGHPDUN WKUHH VWULSH ORJR° 3HQQLQJWRQ %LOO 3%t
1HZ <RUN 7LPHV -XO\ WKH *LFRQLF WKUHH VWULSHV"’
-XQH WKH 3VLJQDWXUH WKUHH VWULSHV’~ ORRUH %RF
JROORZV )XQFWLRQ ZLWK OXFK 20\PSLF :HDU EXW )DVKLRQ D

7TLPHV $XJIXVW WKH 3IDPRXV EUDQG ZLWK WKH WKUHH
&203/%,17
3DJH
$7(5:<11( /I3
1: /29(-2<675((768,7(
3257/%$1'25
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+DYH ~ 6DQ )UDQFLVFR &KURQLFOH -XO\ DQG WKH 3OH
,QF ~ %UDQG 6WUDWHJ\ 6HSWHPEHU &RSLHV Rl WKH
FROOHFW[KY.EQWDYV

)RU GHFDGHV DGLGDV H[WHQVLYHO\ DQG FRQWLQXR
7KUHH 6WULSH ODUN LQ FRQQHFWLRQ ZLWK IRRWZHDU DQG D
SURGXFWV EHDULQJ WKH 7KUHH 6WULSH ODUN KDYH WRWDOH
KXQGUHGV RI PLOOLRQV Rl GROODUV ZLWKLQ WKH 8QLWHG 6\
LQWHUQDWLRQDO IDPH DQG WUHPHQGRXV SXEOLF UHFRJQLW

6LQFH LQWURGXFLQJ LWV 7KUHH 6WULSH ODUN DGL!
SURPRWLQJ WKH PDUN DQG SURGXFWYV EHDULQJ WKH PDUN
ODXQFKHG DQ DGYHUWLVLQJ FDPSDLJQ LQ WKH 8QLWHG 6WD)
5RVH UDSSHU % R % DQG SRS VLQJHU .DW\ 3HUU\ DPRQJ RW
RQ WKH ZRUOG RI VSRUWV PXVLF DQG IDVKLRQ ~ DQG 3VKRZ>
EUDQGHHKLELWAUHWWPDQ $00DQ 3*RLQJKI$SCQOHQRBIDQQVW
ODUFK 6LPLODUO\ DGLGDV UHFHQWO\ ODXQFKHG LW\
ZKLFK UHSUHVHQWYV DGLGDVYTV ELJJHVW DG VSHQG LQ WKH 8¢
VXSHUVWDU /LRQHO OHVVL 'HUULFN 5RVH Rl WKH &KLFDJR %!
&RZER\V $ )HEUXDU\ DUWLFOH IURP $G:HHN GHVFULE|
FDPSDLJQ LV OMVERRKHG DV

$V D UHVXOW RI DGLGDVIV H[WHQVLYH XVH DQG SUR
DGLGDV KDV EXLOW XS DQG QRZ RZQV H[WUHPHO\ YDOXDEOH
7KH SXUFKDVLQJ SXEOLF KDV FRPH WR DVVRFLDWH WKH 7KUF
% 3ULRU 6HWWOHPHQW $JUHHPHQWYVY %HWZHHQ DGLGDV DQ:

,Q RU DURXQG DGLGDV EHFDPH DZDUH WKDW (&&
VHOOLQJ IRRWZHDU EHDULQJ WZR DQG IRXU VWULSHV WKDW
&203/%,17

3DJH

$7(5:<11( /I3
1: /29(-2<675((768,7(
3257/%$1'25
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DQG (&&2 UHVROYHG WKHLU GLVSXWH E\ HQWHULQJ LQWR D V
$JUHHPHQW’ D FRS\ RI ZKILEKL WY DWWDFKHG DV

,Q WKH /IHWWHU $JUHHPHQW (&&2 DFNQRZOHGJH:
RI WKH 7KUHH 6WULSH ODUN IRRWZHDU EHDULQJ WZR DQG
ULIJKWV LQ WKH 7KUHH 6WULSH ODUN DQG LW ZRXOG QRW

IRXU VWULSHYV LQ D PDQQHU WKDW LV FRQIXVLQJO\ VLPLODU

IRWZLWKVWDQGLQJ WKH /[HWWHU $JUHHPHQW LC(
EHFDPH DZDUH WKDW (&&2 ZDV RIITHULQJ IRU VDOH DQG VHOO
WKDW LQIULQJHG DGLGDVYV 7KUHH 6WULSH ODUN DV VKRZQ

DGLGDV DQG (&&2 UHVROYHG WKHLU GLVSXWH E\ HQ
DIJUHHPHQW WKH 3 /I[HWWHU $JUHHPHQ@WLE DWERSAKRIFEKLFK
(&4&2 DIJDLQ DFNQRZOHGJHG WKDW DGLGDV LV WKH H[FOXVLYt
DJUHHG WR FHDVH DOO SURGXFWLRQ RI WKH IRRWZHDU GHSL
& (&&2TV &XUUHQW 8QODZIXO $FWLYLWLHYV

'"HVSLWH WKH DQG VHWWOHPHQW DJUHHPHQW
DGLGDVYV ULJKWV?2(&&2 DJDLQ LV LPSRUWLQJ SURGXFLQJ PI
RITHULQJ IRU VDOH DQG VHOOLQJ IRRWZHDU LQ LQWHUVWDW
LPLWDWLRQ RI WKH 7KUHH 6WULSH ODUN LQFOXGLQJ RQH VK
LVVXH LQ WKH /IHWWHU $JUHHPHQW

&203/%$,17
3DJH
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(&&2 ZDV IDPLOLDU ZLWK DGLGDVYTV 7KUHH 6WULSH (
DQG EHJDQ DGYHUWLVLQJ DQG VHOOLQJ WKH ,QIULQJLQJ )RR
(&&2 IXUWKHU ZDV DZDUH WKDW WKH VDOH RI WKH ¢
FDXVH FRQIXVLRQ DPRQJ FRQVXPHUV DQG ZRXOG GLOXWH DG
,QGHHG RQ LQIRUPDWLRQ DQG EHOLHI (&&2 NQRZLQJO\ ZLO

&203/%,17
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DGRSWHG DQG XVHG VXEVWDQWLDOO\ LQGLVWLQJXLVKDEOH |
6WULSH ODUN 6SHFLILFDOO\ RQ LQIRUPDWLRQ DQG EHOLHI
PDQXIDFWXUHG IRRWZHDU EHDULQJ FRQIXVLQJO\ VLPLODU LF
PLVOHDG DQG GHFHLYH FRQVXPHUV LQWR EHOLHYLQJ LW ZDV
E\ DGLGDYV
7KH ,QIULQJLQJ )RRWZHDU GLVWULEXWHG RIIHUHG |
PDQXIDFWXUHG E\ DGLGDV QRU LV (&&2 DVVRFLDWHG DIILOL
OLFHQVHG DXWKRUL]JHG VSRQVRUHG HQGRUVHG RU DSSUR
DGLGDV XVHG LWV 7KUHH 6WULSH ODUN H[WHQVLYHC
(&&2 EHJDQ RIIHULQJ IRU VDOH RU VHOOLQJ WKH ,QIULQJLQJ
7KH ,QIULQJLQJ )RRWZHDU LV VLPLODU WR DQG FRP
DQG WKH SDUWLHVY UHVSHFWLYH IRRWZHDU LV VROG WKURX
(&&2TV XVH RI WKH 7KUHH 6WULSH ODUN DQG FRQIXV
7KUHH 6WULSH ODUN LV OLNHO\ WR GHFHLYH FRQIXVH DQG |
EHIRUH GXULQJ DQG DIWHU SXUFKDVH LQWR EHOLHYLQJ WK
PDQXIDFWXUHG RU DXWKRUL]JHG E\' RU LQ VRPH PDQQHU DVV
7KH OLNHOLKRRG RI FRQIXVLRQ PLVWDNH DQG GHF
PLVDSSURSULDWLRQ RI WKH 7KUHH 6WULSH ODUN LV FDXVLQJ
VIPEROL]JHG E\ WKH 7KUHH 6WULSH ODUN DQG WKH UHSXWDWL
7KLV DWWULEXWLRQ LV SDUWLEXODUO\ GDPDJLQJ ZL
SHUFHLYH D GHIHFW RU ODFN RI TXDOLW\ LQ WKH ,QIULQJLQJ
2Q LQIRUPDWLRQ DQG EHOLHI (&&2 FRQWLQXHV WR
FRQIXVLQJO\ VLPLODU LPLWDWLRQV RI WKH 7KUHH 6WULSH Ol
WKDW GLUHFWO\ FRPSHWH ZLWK WKRVH RIIHUHG E\ DGLGDYV

&203/%$,17
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DIWHU DGLGDV KDG HVWDEOLVKHG SURWHFWDEOH ULJKWV LC
6WULSH ODUN KDG EHFRPH IDPRXYV

(&&2 KDV VKRZQ D FDOORXV GLVUHJDUG IRU DGLGDV
(&&2 KDV HQWHUHG LQWR ZLWK DGLGDV (&&2 SUHYLRXVO\ D
BWULSH ODUN RU D FRQIXVLQJO\ VLPLODU PDUN DQG DJUHHG
IRRWZHDU EHDULQJ FRQIXVLQJO\ VLPLODU LPLWDWLRQV RI D
DFWHG LQ EDG IDLWK ZLWK PDOLFLRXV LQWHQW DQG LQ NQ

).567 &/$.0 )25 5(/,()
JHGHUDO 7UDGHPDUN ,QIULQJHPHQW

DGLGDY UHSHDWYV DQG LQFRUSRUDWHYVY E\ UHIHUHQF

SDUDJUDSKYV
(&&2TV XVH RI FRQIXVLQJO\ VLPLODU LPLWDWLRQV R
WR FDXVH FRQIXVLRQ GHFHSWLRQ DQG PLVWDNH E\ FUHDWL
(&&2fV JRRGV DUH PDQXIDFWXUHG RU GLVWULEXWHG E\ DGLC
DGLGDV RU KDYH WKH VSRQVRUVKLS HQGRUVHPHQW RU DSS
(&&2 KDV XVHG PDUNV FRQIXVB@ILSH\WIPLODQ WRRWR'
RI 86 & fTt DQG D (&&2TV DFWLYLWLHV KDYH FDXV
&RXUW ZLOO FRQWLQXH WR FDXVH D OLNHOLKRRG RI FRQIXV
DQG SXEOLF DQG DGGLWLRQDOO\ LQMXU\ WR DGLGDVYV JRI
7KUHH 6WULSH ODUN IRU ZKLFK DGLGDV KDV QR DGHTXDWH L
(&&2T1V DFWLRQV GHPRQVWUDWH DQ LQWHQWLRQDO
RQ WKH JRRGZLOO DVVRFLDWHG ZLWK WKH 7KUHH 6WULSH 0D
(&&2 FDXVHG DQG LV OLNHO\ WR FRQWLQXH FDXVLQ!
WR DGLGDV DQG DGLGDV LV HQWLWOHG WR LQMXQFWLYH UH
GDPDJHV HQKDQFHG SURILWV DQG GDPDJHV FRVWV DQG UH

Tt DQG
&203/%,17
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6(&21' &/$.0 )25 5(/.()
JHGHUDO 8QIDLU &RPSHWLWLRQ

DGLGDVY UHSHDWYV DQG LQFRUSRUDWHYVY E\ UHIHUHQF

SDUDJUDSKYV

(&&2TV XVH Rl WKH 7KUHH 6WULSH ODUN DQG FRQIXV
7KUHH 6WULSH ODUN KDV FDXVHG DQG LV OLNHO\ WR FDXVH F
FUHDWLQJ WKH IDOVH DQG PLVOHDGLQJ LPSUHVVLRQ WKDW (
E\ DGLGDV RU DUH DIILOLDWHG FRQQHFWHG RU DVVRELDWEF
HQGRUVHPHQW RU DSSURYDO RI DGLGDV

(&&2 KDV PDGH IDOVH UHSUHVHQWDWLRQV IDOVH GI
LWV JRRGV LQ YLRODWLRQ RI 86 & t D (&&2TV DFWLY
HQMRLQHG E\ WKLV &RXUW ZLOO FRQWLQXH WR FDXVH D OLN
PHPEHUV RI WKH WUDGH DQG SXEOLF DQG DGGLWLRQDOO\
VIPEROL]HG E\ WKH 7KUHH 6WULSH ODUN IRU ZKLFK DGLGDYV

(&&27V DEFWLRQV GHPRQVWUDWH DQ LQWHQWLRQDO
RQ WKH JRRGZLOO DVVRFLDWHG ZLWK WKH 7KUHH 6WULSH 0D
DGLGDYV

(&&2TV FRQGXFW KDV FDXVHG DQG LV OLNHO\ WR FF
WR WKH SXEOLF DQG WR DGLGDV DGLGDV LV HQWLWOHG WR
DFWXDO GDPDJHV HQKDQFHG SURILWY DQG GDPDWHV FRVWV

86 & Tt D DQG

7+.5' &/$.0 )25 5(/.()
JHGHUDO 7UDGHPDUN 'LOXWLRQ

DGLGDVY UHSHDWY DQG LQFRUSRUDWHY E\ UHIHUHQF

SDUDJUDSKYV
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)RU GHFDGHV DGLGDV KDV H[FOXVLYHO\ DQG FRQWL
UHJLVWHUHG 7KUHH 6WULSH ODUN ERWK LQ WKH 8QLWHG 6WEL
EHFDPH IDPRXV DQG ZHOO NQRZQ V\PEROV RI DGLGDV DQG LV
IRU VDOH WKH ,QIULQJLQJ )RRWZHDU

(&&2 LV PDNLQJ XVH LQ FRPPHUFH RI PDUNV WKDW G
GLVWLQFWLYHQHVV RI DGLGDVYV 7KUHH 6WULSH ODUN E\ HUFR
WKH IDPRXV 7KUHH 6WULSH ODUN ZLWK DGLGDV WDUQLVKLQ.
DQG SUHVWLJLRXV FRQQRWDWLRQV RI WKH PDUN DQG RWKH!
LGHQWLI\ DQG GLVWLQJXLVK DGLGDV{V JRRGV

(&&2TV DFWLRQV GHPRQVWUDWH DQ LQWHQWLRQDO
RQ WKH JRRGZLOO DVVRFLDWHG ZLWK DGLGDV{V 7KUHH 6WUL
6WULSH ODUN WR WKH JUHDW DQG LUUHSDUDEOH LQMXU\ RI C

(&&2 KDV FDXVHG DQG ZLOO FRQWLQXH WR FDXVH LU
JRRGZLOO DQG EXVLQHVV UHSXWDWLRQ DQG GLOXWLRQ RI W
IDPRXV DQG GLVWLQFWLYH 7KUHH 6WULSH ODUN LQ YLRODWL
LV HQWLWOHG WR LQMXQFWLYH UHOLHI DQG WR (&&27V SURIL
GDPDJHV DQG UHDVRQDEOH DWWRUQH\VY] IHHV XQGHU 8 6

)2857+ &/$.0 )25 5(/,()
8QIDLU DQG 'HFHSWLYH 7UDGH 3UDFWLFHYV

DGLGDVY UHSHDWY DQG LQFRUSRUDWHY E\ UHIHUHQF

SDUDJUDSKYV

(&&2 KDV EHHQ DQG LV SDVVLQJ RIl LWV JRRGV DV W
OLNHOLKRRG RI FRQIXVLRQ RU PLVXQGHUVWDQGLQJ DV WR W
(&&21V JRRGV FDXVLQJ D OLNHOLKRRG RI FRQIXVLRQ DV WR
DVVRFLDWLRQ ZLWK DGLGDV DQG RWKHUZLVH GDPDJLQJ WK
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(&& 2TV FRQGXFW FRQVWLWXWHY XQIDLU DQG GHFHS
D EXVLQHVV WUDGH RU FRPPHUFH LQ YLRODWLRQ RI WKH X(
VHYHUDO VWDWHY LQFOXGLQJ &DOLIRUMW &HHN Wo 86 352) .

&RORUDGR &2/2 5(9 67%$7 $11 +1 WR THVW '

&2'( $11 WLW tt W R *HRUJLD *$ &2'( $11 ++t

+DZDLL +$: 5(9 67%7 ttf $ WR $ ,OOLQRI

67$7 $11 FK W R ODLQH O( 5(9 67%$7 $11 \

THVW OLQQHVRWD 0,11 67%$7 $11 t ' WR HV

1(% 5(9 67%$7 *tt W R 1HZ OH[LFR 10 67%$7 $1

OLFKLH 1HZ <RUN 1 < *(1 %86 /DZ t OF.LQQH'

2+,2 5(9 &2'( $11 tt W R %DOGZLQ DQG 2NOD
67$7 $11 WLW tt  WR THVW

(&&2TV XQDXWKRUL]JHG XVH RI FRQIXVLQJO\ VLPLODL
ODUN KDV FDXVHG DQG LV OLNHO\ WR FDXVH VXEVWDQWLDO 1
WKHUHIRUH LV HQWLWOHG WR LOMXQFWLYH UHOLHI DQG WR
GDPDJHV FRVWV DQG UHDVRQDEOH DWWRUQH\VY IHHYV

) )7+ &/$.0 )25 5(/.()
&RPPRQ /DZ 7TUDGHPDUN ,QIULQJHPHQW DQG 8QIDLU &

DGLGDVY UHSHDWY DQG LQFRUSRUDWHY E\ UHIHUHQF

SDUDJUDSKYV

(&&2TV DFWV FRQVWLWXWH FRPPRQ ODZ WUDGHPDU?
FRPSHWLWLRQ DQG KDYH FUHDWHG DQG ZLOO FRQWLQXH WR
OLNHOLKRRG RI FRQIXVLRQ WR WKH LUUHSDUDEOH LQMXU\ RI
IRU WKLV LQMXU\
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2Q LQIRUPDWLRQ DQG EHOLHI (&&2 DFWHG ZLWK IXC
DQG VWDWXWRU\ DQG FRPPRQ ODZ ULJKWV WR WKH 7KUHH 6
OLNHOLKRRG RI FRQIXVLRQ Rl WKH SXEOLF FUHDWHG E\ (&&2

(&&21V DFWLRQV GHPRQVWUDWH DQ LQWHQWLRQDO
RQ WKH JRRGZLOO DVVRFLDWHG ZLWK WKH 7KUHH 6WULSH 0D
DGLGDV

$V D UHVXOW RI (&&2fV DFWV DGLGDV KDV EHHQ GD
GHWHUPLQHG RU DVFHUWDLQDEOH $W D PLQLPXP KRZHYHU
DFFRXQWLQJ RI (&&2fV SURILWY GDPDJHV DQG FRVWV )XU\
IUDXGXOHQW DQG PDOLFLRXV XVH Rl WKH 7KUHH 6WULSH 0DL
7KUHH 6WULSH ODUN DQG WKH QHHG WR GHWHU (&&2 IURP H(
DGLGDV DGGLWLRQDOO\ LV HQWLWOHG WR SXQLWLYH GDPDJt

6..7+ &/$,0 )25 5(/.()
%UHDFK RI &§RQWUDFW

DGLGDY UHSHDWY DQG LQFRUSRUDWHY E\ UHIHUHQF

SDUDJUDSKYV

7KH /IHWWHU $JUHHPHQW LV D YDOLG FRQWUDFW
7KH /I[HWWHU $JUHHPHQW ZDV VXSSRUWHG E\ DGH
(&&2 EUHDFKHG WKH /[HWWHU $JUHHPHQW ZKHQ L

VDOH DQG RU VROG WKH FXUUHQW ,QIULQJLQJ )RRWZHDU EH
FRQIXVLQJO\ VLPLODU WR DGLGDVYV 7KUHH 6WULSH ODUN

(&&2MV EUHDFK RI LWV FRQWUDFWXDO REOLJDWLRQ\
RQJRLQJ EUHDFK RI WKH /HWWHU $JUHHPHQW E\ VHOOLQJ
FRQIXVLQJO\ VLPLODU LPLWDWLRQ RI DGLGDVYfV 7KUHH 6WUL
DGLGDV
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DGLGDV SUD\V WKDW

(&&2 DQG DOO RI LWV DJHQWV RIILFHUV HPSOR\HH\

DVVLIQV DWWRUQH\V DQG DOO RWKHU SHUVRQV DFWLQJ IRl

(&8&2 RU LQ FRQFHUW RU SDUWLFLSDWLRQ ZLWK (&&2 DQG H

&203/%$,17

D

XVLQJ WKH 7KUHH 6WULSH ODUN RU DQ\ RWKHU F
FRORUDEOH LPLWDWLRQ RU VLPXODWLRQ RI DG
RQ RULQ FRQQHFWLRQ ZLWK (&&2TV JRRGYV
XVLQJ DQ\ WUDGHPDUN QDPH ORJR GHVLJQ RL
DQ\ NLQG RQ RU LQ FRQQHFWLRQ ZLWK (&&2TV JI
LV D FRS\ UHSURGXFWLRQ FRORUDEOH LPLWDW
FRQIXVLQJO\ VLPLODU WR DGLGDV{V WUDGHPDUI
RU ORJRV

XVLQJ DQ\ WUDGHPDUN QDPH ORJR GHVLJQ RL
DQ\ NLQG RQ RU LQ FRQQHFWLRQ ZLWK (&&2TV JI
FDXVH FRQIXVLRQ PLVWDNH GHFHSWLRQ RU SX
WKDW VXFK JRRGV RU VHUYLFHY DUH SURGXFHG
DUH VSRQVRUHG RU DXWKRUL]JHG E\ DGLGDV RU
FRQQHFWHG RU UHODWHG WR DGLGDYV

XVLQJ DQ\ WUDGHPDUN QDPH ORJR GHVLJQ RL
DQ\ NLQG RQ RU LQ FRQQHFWLRQ ZLWK (&&2TV JI
OLNHO\ WR GLOXWH WKH GLVWLQFWLYHQHVV RI |
GUHVVHV QDPHV RU ORJRYV
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H SDVVLQJ RIl SDOPLQJ RIl RU DVVLVWLQJ LQ SD)\

(&&271V JRRGV DV WKRVH RI DGLGDV RU RWKHUZ

DQG DOO DFWV RI XQIDLU FRPSHWLWLRQ DV DOO

| DGYHUWLVLQJ SURPRWLQJ RIIHULQJ IRU VDOH
YRRWZHDU RU RWKHU VLPLODU JRRGYV

(& &2 EH RUGHUHG WR FHDVH RIIHULQJ IRU VDOH PD

UHPRYH IURP LWV UHWDLO VWRUHV DQG WR UHFDOO DOO SU

VLPLODU LPLWDWLRQ RI WKH 7KUHH 6WULSH ODUN ZKLEK DUt

VKLSSHG E\ (&&2 RU XQGHU LWV DXWKRULW\ WR DQ\ FXVWRP

ZKROHVDOHU GLVWULEXWRU UHWDLOHU FRQVLJQRU RU PD

FRS\ Rl WKLV &RXUWYTV RUGHU DV LW UHODWHV WR VDLG LQM

(& &2 EH RUGHUHG WR GHOLYHU XS IRU LPSRXQGPHQ'

IRRWZHDU EDJV ER[HV ODEHOV WDJV VLJQV SDFNDJHV U

SURPRWLRQDO PDWHULDOV VWDWLRQDU\ RU RWKHU PDWHUI

FRQWURO RI (&&2 WKDW DUH IRXQG WR DGRSW LQIULQJH RU

GUHVVHV RU WKDW RWKHUZLVH XQIDLUO\ FRPSHWH ZLWK DG

(&&2 EH FRPSHOOHG WR DFFRXQW WR DGLGDV IRU D!

IURP WKH VDOH RU GLVWULEXWLRQ RI LQIULQJLQJ JRRGV DV

DGLGDV EH DZDUGHG DOO GDPDJHV FDXVHG E\ WKH |

&RPSODLQW

%DVHG RQ (&&2fV NQRZLQJ DQG 6QZMNIHQWLRNY DQ XV H

FRQIXVLQJO\ VLPLODU LPLWDWLRQV RI WKH 7KUHH 6WULSH Ol

DZDUG RI (&&27V SURILWY EH HQKDQFHG DV SURYLGHG IRU E"

(&&2 EH UHTXLUHG WR SD\ WR DGLGDV WKH FRVWV R

DWWRUQH\VY IHHV SXUVXDQW WR 8 6 & T D DQG WKH V
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%DVHG RQ (&&2TV ZLOOIXO DQG GHOLEHUDWH LQIUL!
PDUNV DQG WR GHWHU VXFK FRQGXFW LQ WKH IXWXUH DGLC

DGLGDVY EH DZDUGHG SUHMXGJPHQW DQG SRVW MXG
DZDUGV DQG

DGLGDYVY KDYH VXFK RWKHU DQG IXUWKHU UHOLHI DV

-85< 75,%/ '(0%$1"
DGLGDVY UHVSHFWIXOO\ GHPDQGYVY D WULDO E\ MXU\ RQ DC

'$7(" $SULO $7(5 :<11(//3
%\ V 'DQLHO 3 /DUVHOQ
'DQLHO 3 /DUVHQ 26% 1R
( PDLO GSO#DWHUZ\QQH FR
7THO )0

.,/3$75,&. 72:16(1' 672&.721 //3

5 &KDUOHVSUHRQRD-BINQEHQJ

( PDLO FKHQQ#NLOSDWULFM

&KDUOHV + +SRIRNKDENQBHQ.

( PDLO FKRRNHU#NLOSDWUI

1LFKROH 'DY LSW R KKROCECHHQME HQ |

( PDLO QFKROOHW#NLOSDW

3HDFKWUHH 6WUHHW 6XL
$WODQWD *$
7HO )0

SWWRUQH\V IRU 30DLQWLIIV DC
$GLGDV $*
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